INDEX. 


ABATEMENT. 


1. An ejectment does not abate by the death of the plaintiff. Fine v. 
Gray, 33. 


ACCORD AND SATISFACTION. 

1. Where A., in payment of a debt due to him from B., agrees to accept 
an order on C. for a debt due from C. to B., B. is not released from 
liability until he makes such a transfer of the debt on C., as to enable 
A. to claim it in his own name. Coy v. DeWitt, 322. 

2. The acceptance by a creditor of the note of a third party for a debt is 
not prima facie an absolute payment. ‘To have that effect, it must be 
agreed that it should be taken in satisfaction. 4ppleton v. Kennon, 637. 


ACKNOWLEDGMENT. 
1. The mere addition of the words “ and relinquishes her dower,” in the 
certificate of a married woman’s acknowledgment, will not render it 
inoperative to pass her own estate. Delassus v. Poston, 425. 


ACTION ON THE CASE. 

1. An action does not lie for a conspiracy to do a lawful act. Thus, an 
action will not lie against the officers of insurance companies for com- 
bining to refuse to take insurance on a boat, however malicious their 
motive. Hunt v. Simonds, 583. 


ADMINISTRATION. 
See Jupcment, 6. Execution, 2. PAartrNnersHip, 1. WILL. 

1. Where letters of administration were granted January 12, 1852, a de- 
mand exhibited January 12, 1853, was held “‘ within one year after the 
granting of the letters.” Kimm v. Osgood’s Adm’r, 60. 

2. An administration sale, under the act of July 4, 1807, will not be held 
void for the non-production of the advertisement required by law, nor 
for the want of the administrator’s affidavit that he did not become the 
purchaser. Under that act, it was not necessary that there should be 
a confirmation of the sale or adeed. Vasquez v. Richardson, 96. 

3. Fraud in the sale will not be presumed from the mere fact that the pur- 
chaser at the sale afterwards conveyed the property to the administra- 
tor. Jb. 

4. A person cannot be charged as an executor of his own wrong, by 
reason of acts done as the servant or agent of another. Magner v. 
Ryan, 196. 

44—VOL. XIX. 
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ADMINISTRATION—( Continued.) 


5. 


6. 


A subsequent grant of letters of administration legalizes the acts of am 
executor de son tort. Ib. 

The proceeding under sections 9, 10, 11 and 12, of article 2 of the act 
concerning administration, is not applicable, where the party detain- 
ing the effects has parted with the possession before complaint filed. 
Dameroiw’s Adm’r v. Dameron, 317. 


. A statement in a petition that the plaintiff sued in the eapacity of ad- 


ministratrix was held a sufficient allegation that she was administra- 
trix. Duncan v. Duncan, 368. 


. The distributive share of a wife in an estate, not reduced into posses- 


sion during the marriage, does not belong to the husband after her death. 
Leakey’s Administrator v. Maupin, 10 Mo. Rep. 372, affirmed. Gillet 
v. Camp, 404. 


. The personal estate of an intestate does not upon his death descend im- 


mediately to those entitled to distribution, but where there is admin- 
istration on the estate, the right to the possession is in the administra- 
tor. Ib. 


. County and probate courts, in the exercise of their discretion, should 


not order doubtful tittes to be sold alt administration sale, when the 
doubt may easily be removed by a suit. Valle v. Bryan, 423. 


. A resulting trust is an equitable estate which may be sold at administra- 


tion sale. Jd. 


. An administration sale is void, when it appears affirmatively that the 


publication of notice, required by statute, previous to the order, could 
not have been made. Valle v. Fleming, 454. 


. An administration sale, not approved by the court, is void; and the 


approval must appear from the record, although it need not be in 
express terms. Ib. 


. Where an administration sale, which the record shows to have been 


made for the payment of debts under the eighth section of article three 
of the act concerning executors and administrators (R. C. 1835,) is 
void for want of notice, it cannot be sustained on the ground that it 
might have been made under the second and third sections of the same 
article, which required no notice. Jb. 


. If an administration sale is void, it will not be rendered valid against 


the heirs, by the fact that they receive the benefit of the proceeds, 
especially when they are minors. Ib. 


. The fact that, after the death of one of two administrators, letters of 
* administration are granted to the survivor and another, without any 


express revocation of the former letters, will not avoid a sale made by 
the last administrators. Ib. 


. The statute of limitations only commences running against an adminis- 


trator from the date of his letters. Polk’s Adm?r v. Allen, 467. 


3. The entry, by a county or probate court, of the non-appearance of a 


party who has given notice of a demand against an estate, is not a judg- 
ment from which an appeal lies. The party must give a new notice. 
Whitcomb v. Whitcomb’s Adm’r, 514. 
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ADMINISTRATION—( Continued.) 


19. Qu. Whether, in such case, the first notice would be an exhibition of 
the demand, within the meaning of the statute, so as to prevent a bar, 
or for the purpose of classification. Ib. 

. Under the act of 1825, a widow’s dower was barred by an administra- 
tion sale to pay her husband’s debts. Mount vy. Valle, 621. 

. The failure to file the accounts and lists with a petition for an adminis- 
tration sale, will not render the sale void, especially where the peti- 
tion itself contains a statement of the condition of the estate. Ib. 

. The statutory proceeding against an administrator to enforce the speci- 
fic performance of an agreement by his intestate to convey land, is 
permitted only where the contract is in writing. In other cases, the 
proceeding must be under the general law, and all persons having an in- 
terest in the land must be made parties. Schulter’s Adm’r v. Bockwin- 
kle’s Adm’r, 647. 


ADVANCEMENT. 
See PARENT AND CHILD, 1. 
AFFIDAVIT. 


See Craim AND DELIVERY OF PERSONAL Property, 1. New Tait, 1. 
Boats AND VESSELS, 9. 


AMENDMENT. 


See Crarm AND DE Livery oF PERSONAL ProrerTy, 1. Boats AND 
VEssELs, 1, 3, 4. Verpict, 2. Supreme Court, 6. 

1. An officer executing process may amend his return by leave of court, 
after the expiration of his official term. Blaisdell v. Steamboat Wm. 
Pope, 157. Miles v. Davis & Taylor, 408. 


APPEAL. 


See Practice, 51. Practice AND PRocEEDINGS IN CrimiNAL CasEs, 9. 

1. No appeal lies in favor of a slave convicted before a justice of the 
peace of petit larceny. State v. Joe, 223. 

2. If a party appealing from a conviction before a justice for an assault 

and battery, fails to prosecute his appeal, the judgment is properly 
affirmed. State v. Thevenin, 237. : 
An appeal lies from the order of a county court changing a road, in 
favor of a party whose land is taken, and in the present case, the 
county was held to have been properly made a party to the proceed- 
ing. County of Cooper v. Geyer, 257. 

. No appeal lies from the refusal of an application for a mandamus. 
Ex parte Skaggs, 339. 

. A writ of error does not lie to the action of the court upon. a special 
plea, or a motion to discharge in a criminal case, until final judgment. 
State v. Ruthven, 382. 

. The supreme court can correct no error in a judgment in favor of the 


appealing party against a party who does not appeal. Delassus vw. 
Poston, 425. 
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APPEAL—( Continued.) 


7. The entry, by a county or probate court, of the non-appearance of a 
party who has given notice of a demand against an estate, is not a 
judgment from which an appeal lies. The party must give a new no- 
tice. Whttcomb v. Whitcomb’s Adm’r, 514. 


ARBITRATIONS AND REFERENCES. 


1. A referee need not report his decision in admitting or rejecting a wit- 
ness or testimony, unless required so to do by the order of reference. 
State v. Petticrew’s Ex’r, 373. 


ASSAULT. 
See INDICTMENT, 2. 


ASSAULT AND BATTERY. 
See Justicrs’? Courts, 3. Mooney v. Kennett, 551. 

1. Several parties engaged in an assault and battery, may be sued jointly 
or separately ; but if separate suits are brought, the plaintiff will be put 
to his election between the judgments, as there can be but one satisfac- 
tion. Page v. Freeman, 421. 


ASSIGNMENT. 
See Promissory Notes, 10, 11, 12. 

1. A provision in a deed of assignment for the benefit of creditors that 
the assignees should pay the surplus, if any, after paying all the debts 
exclusive of costs, to the assignor, will not render the assignment void. 
Gates v. Labeaume, 17. 

. A deed of assignment under the law of 1845, is prima facie evidence 
that the persons therein named as creditors are in fact such, upon the 
trial of an issue between the plaintiffs in an attachment and the assig- 
nee summoned as garnishee. Ib. 

. A deed of assignment for the benefit of creditors is for a valuable con- 
sideration in the highest sense of the words. Ib. 

. It would seem that the fraud of the assignors in a deed of assignment 
under the statute, (R. C. 1845,) will not render the assignees liable to 
the process of garnishment on attachment, unless they are parties or 
privies to the fraud. J. 

. A deed of assignment valid in its creation will not be vitiated by any 
subsequent fraudulent or illegal acts of the assignor. Ib. 

. To render a deed of assignment fraudulent upon the ground of an intent 
to hinder or delay creditors, there must be an intent to hinder and 
delay actually entertained by the debtor; it is not sufficient that such is 
.the effect of the assignment. Ib. 

. The assignee of an account may sue in his own name. Smith v. Schibel, 
149. 

. ‘The validity of a specific assignment of a debt may be tried in an issue 
between the plaintiff in an execution against the assignor, and the debt- 
or summoned as garnishee of the assignor. Doggett v. St. Louis Ma- 
rine & Fire Insurance Co., 201. 
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ASSIGN MENT—( Continued.) 


9. A debt evidenced by a note which is lost may be assigned, so as to en- 
able the assignee to sue in his own name. Long v. Constant, 320. 


ASSUMPSIT. 
See ATTORNEY AND. CoUNSEL, 1. 


1. Where several parties interested in resisting a suit, appointed a commit- 
tee of their number to employ counsel and conduct the defence, and 
agreed in writing to pay to the committee such pro rata assessments as 
might be made against them to defray the expenses of the defence, and 
one of the parties to the agreement failed to pay the amount. assessed 
against him, which was thereupon made up by the committee, it was 
held, that each member of the committee might sue separately for the 
amount paid by him. Finney v. Brant, 42. 

2. A suit brought by a member of the committee to recover back the 
amount paid by him, will not be defeated by the mere fact that it was 
actually paid by a firm to which he belonged, (he alone being a party 
to the agreement,) unless it appears that the money belonged to the 
firm, and was not paid on his account. Ib. 

3. Several parties united in defending a suit which involved the title to 
a tract of land in which they were in‘erested. They appointed a com- 
mittee of their number to conduct the defence, and all agreed to pay 
such assessments as might be made upon them to defray expenses, in 
proportion to the value of their respective interests. Held, it was only 
necessary for the committee to make one valuation of the land, upon 
the basis of which calls might continue to be made until the end of the 
litigation, although the relative value of the several interests might have 
changed. Lindell v. Brant, 50. 

4. No express contract being alleged, a party suing for services rendered 
can only recover what they are reasonably worth. Crole v. Thomas, 70. 


ATTACHMENT. 


1. The attachment law of 1845, and not the new code, governs as to the 
publication of notice to non-resident defendants in attachment suits. 
Gates v. Clavadetscher, 125. 

2. Crops sown by a tenant, and afterwards abandoned by him, and har- 
vested by the landlord after the expiration of the lease, are not liable 
to attachment as the property of the tenant, whether the latter would 
have had the right to enter upon the land and gather the crops or not, 
Hall v. Shannon, 401. 

3. The court trying an issue made by an interplea in an attachment suit 
must find the facts, as required by the code. Skinner v. Thompson, 
528. 

4. In an action upon an attachment bond given under our statute, the plain- 
tiff can only recover the natural and proximate damages resulting from 
the attachment. Damages for injuries to credit and business can only 
be recovered in an action on the case for maliciously suing out an attach- 
ment. State, to use of Roe, v. Thomas, 613. 
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ATTORNEY AND COUNSEL. 


1. Upon an inquiry of damages after a judgment by default upon a quan- 
tum meruit or assumpsit count by an attorney for services rendered, 
evidence of a contract is not admissible, nor can it be shown, for the 
purpose of increasing the amount of the recovery, that by the contract, 
the fee depended upon a contingency. Munford v. Wilson, 669. 


AUTHENTICATION. 


See JuDGMENTS oF Sister States, 2. WILL. 


BANKING. 


1. An indictment framed under the first and second sections of the act to 
prevent illegal banking, (R. C. 1845,) which charges the defendant 
with making or putting in circulation a note, bill, check or ticket pur- 
porting that money will be paid to the receiver or holder thereof, or that 
it will be received in payment of, debts, can only be sustained by the 
production and giving in evidence of a note, bill, check or ticket, which, 
upon its own face, declares that money will be paid to the receiver or 
holder thereof, or that it will be received in payment of debts. (Scott, 
J., dissenting.) State v. Page & Bacon, 213. 

2. The word “ purporting,” in the first section of the act, does not apply 
to the last clause of the section. This clause is violated whenever a 
party creates or puts in circulation notes, bills, checks or tickets “ to be 
used as a currency or medium of trade in lieu of money,’? whatever 
may be their purport. Jb. 


BILL OF EXCEPTIONS. 
See Practice, 51. 


1. A case will not be reversed for the exclusion of evidence, unless an ex- 
ception is taken at the trial. Lee v. Lee, 420. 


BILL OF INTERPLEADER. 
See Evip©NcE, 25. 


1. Any trustee having reasonable doubt as to the proper disposition of 
funds in his hands has a right, for his own safety, to apply to a ceurt 
of equity for directions, making the persons interested parties to the 
proceeding. Hayden’s Ex’rs v. Marmaduke, 403. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
See Promissory Notes. PLeapinG, 42. SEcuRITIES, 2. 


1. The endorser of a negotiable note is not a security, within the meaning 
of the act concerning “ securities.”? (R. C. 1845.) Clark v. Bar- 
rett, 39. 

2. A party to whom negotiable paper is transferred merely as collateral 
security for an antecedent debt, will hold it subject to all the equities 
existing between the original parties. Goodman v. Simonds, 106. 

3. A. delivered to B. his acceptance, payable four months after its date, 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—( Continued.) 


for which a blank was left, with authority to negotiate the same. 
At the time of negotiating the bill, B. filled the blank with an anterior 
date. Held, the bill was void in the hands of the party receiving it, with 
knowledge that it was ante-dated. Ib. 

. If there is a discrepancy between the amount stated in the body of a 
certificate of deposit and that stated in the margin, the former will pre- 
vail, and if the certificate is declared upon as for the amount in the 
margin, it is no error to instruct that the plaintiff cannot recover, al- 
though the defendants in their answer acknowledge their indebtedness 
for the amount stated in the body. Payne v. Clark & Bros., 152. 


BOATS AND VESSELS. 


1. A warrant against a boat issued in the name of one of the plaintiffs 
only. Upon a motion, filed after the seizure and sale of the boat, to 
quash the writ and all proceedings, held, that the writ might be amend- 
ed and would be considered as amended. (Jones v. Cox,7 Mo. Rep. 
173, affirmed.) Jarbee v. Steamboat Daniel Hillman, 141. 

. A return to a writ against a boat which omits to state that the officer 
seized the boat is defective. Blaisdell v. Steamboat Wm. Pope, 157. 

. It is not too late to amend the return after motion filed to set aside the 
judgment. (Maulsby v. Farr, 3 Mo. Rep., overruled.) 1b. 

. The officer who executed the writ may amend his return, although 
when leave is given to amend, he has ceased to be the officer of the 
court. Jb. 

. It is not necessary for the officer to state in his return that he retains 
the boat in custody. Ib. 

. Where a suit is instituted against a boat, either before a justice or a 
court, it must appear from the demand filed that the same is a lien. 
Luft v. Steamboat Envoy, 476. 

. Under the act concerning boats and vessels, (R. C. 1845,) a boat is not 
subject to a lien, on account of supplies furnished without the limits of 
the state. (Former decisions affirmed.) James v. Steamboat Pawnee, 
517. ‘ 

. A ship carpenter, who contracts to repair a boat and furnish materials, 
is not an agent, within the meaning of the act concerning boats and 
vessels, and cannot create a lien upon the boat in favor of a party from 
whom he purchases materials. Childs v. Steamboat Brunette, 518. 

. The affidavit to a complaint against a boat, under the act (R. C. 1845,) 
if made by the plaintiff’s agent, must show the agent’s means of knowl- 
edge. (Bridgeford y. Steamboat Elk, 6 Mo. Rep. 356, affirmed.) 
Hamilton v. Steamboat Ironton, 523. 

. A party does not waive his objection to a defective complaint by ob- 
taining a continuance. Ib. 

. The admissions of the owner of a boat, made after the boat has been 
seized and ordered to be sold, are not competent to establish a demand 
presented for allowance as a lien upon the proceeds. Renshaw v. 
Steamboat Pawnee, 532. 
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BOATS AND VESSELS—( Continued.) 


12. Where a boat is seized, and bond is given under the ninth section of the 
act concerning boats and vessels, (R. C. 1845,) the lien is discharged, 
and the party cannot, after the boat has been sold, present his demand 
for allowance against the proceeds. Auvray v. Steamboat Pawnee, 
537. 

. An officer seizing a boat has no authority to hold her without bond, 
subject to final process in the suit. It is his duty to apply for an 
order of sale, unless she is bonded within five days, under the ninth 
or tenth sections of the act concerning boats and vessels. (R. C. 
1845.) Blaisdell v. Steam Ferry Boat Wm. Pope, 538. 

. The law commissioner’s court has no authority to make an order for 
the sale of a boat, or to distribute the proceeds. Ib. 

. What is a proper precautionary measure in itself, uninfluenced by rule, 
usage or custom, to avoid collisions of steamboats, is a question of law. 
Signals by bells are not, as a matter of law, without regard to usage or 
custom, a proper measure of precaution.’ Rogers v. McCune, 557. 

. The declarations of the master of a boat, after a collision, as to how it 
occurred, are not admissible against the owner. Ib. 

. Awitness may be allowed to state the nature of the fracture in a boat 
caused by a co'lision, and his impressions derived therefrom as to the 
position of the two boats when the collision occurred. Patrick v. 
Steamboat J. Q. Adams, 73. 

. A party who was an owner of the boat when attached, and when bond 
was given for her release, is not a competent witness for the boat, even 
though he may afterwards have sold his interest. Jb. 

19. A witness testifying as to the general character of a pilot cannot state 
his knowledge of particular instances of recklessness. 1b. 


BONDS AND NOTES. 


See Promissory Nores. PLeapinG, 19, 20. Sprciric PERFORMANCE, 
1. Suenrirr, 1, 3. Costs, 2. 


1. Under the new practice, a party suing upon a bond must state his title 
in his petition. It is not sufficient to aver that he is the legal holder. 
Smith & Kinzer v. Dean, 63. 

2. A note was payable to the order of “I. J. C., guardian,” &c. Held, 
an endorsement by I. J. C. passed the title to a party who received for 
value and in good faith: the words “guardian,” &c., being mere 
words of description. Thornton vy. Rankin, 193. 

3. A suit upon a sheriff's bond is properly brought in the name of the 
state. State v. Moore, 369. 

4. In an action against the executor of an executor upon the latter’s bond, 
it is necessary that the declai ation should allege that neither the execu- 
tor, in his life time, nor his executor since, have performed the act re- 
quired by law or the order of the court. Such an allegation will not 
make the declaration bad for a misjoinder of actions. State v. Petti- 
crew’s Executor, 373. 
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BONDS AND NOTES—( Continued.) 


5. The securities in a rejected bond for costs are discharged, upon the dis- 
missal of the suit for the plaintiff’s failure to file an approved bond. 
Hollinsworth v. Matthews, 406. 


CHARTER. 

See Insurance, 3, 4, 5. Taxes, 1, 2. 
CIRCUIT ATTORNEY. 

See FEEs. 


CITY ORDINANCE. 
See Preapine, 40. ConsTITUTION. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

1. A petition filed for the recovery of personal property was not verified 
by affiaavit. The plaintiff swore to the petition before a justice, but 
the justice failed to annex his certificate. Held, the plaintiff might be 
permitted to verify the petition nunc pro tunc. Bergesch vy. Keevil, 127. 

COLLISION. 
See Boats AND VEssELS, 15, 16, 17, 18, 19. 
COMPLAINT. 
See Forcinte Entry anp DetatNner, 1. Boats AND VESSELS, 6, 9, 10. 

1. The statutory remedy for trespass on land does not supersede the com- 

mon law remedy. So, a complaint before a justice, which would be 


insufficient under the statute, may yet be good for the common law 
action. Tackett v. Huesman, 525. 


CONSPIRACY. 


1. An action does not lie for a conspiracy to do a lawful act. Thus, 
an action will not lie against the officers of insurance companies for 
combining to refuse to take insurance on a boat, however malicious their 
motive. Hunt v. Simonds, 583. 


CONFIRMATION. 

See Lanps aND LAND TITLES, 2, 3, 4, 5, 6, 7, 8. ScHoor Lanp. 
CONSTABLE. 

See Justices’ Courts, 4, 5. Conrracts, 6. 


1. The summary proceeding against a constable and his securities, under 
the 23d and subsequent sections of the 7th article of the act concerning 
justices’ courts. (R. C. 1845,) must be before the justice who issued 
the execution, in respect to which the delinquency arose, or before his 
successor in office. Roach v. Settles & Hunter, 397. 


CONSTITUTION. 


1. The quarantine ordinance of the city of St. Louis, approved January 
14, 1852, is constitutional. (City of St. Louis v. McCoy, 18 Mo. Rep. 
238, affirmed.) City of St. Louis v. Boffinger, 13. 
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CONTRACTS. 


See Practice, 19. Master anp Servant, 2. Speciric PERFORMANCE, 
1,2. Usury. ATTorRNEY AND CounsEL,1. AssumpsitT, 3,4. IN- 
SURANCE, 1. 
































1. A servant employed by the year, at fixed wages, cannot recover any 
thing for his services, if he quits without cause before the expiration of 
the year. Schnerr v. Lemp, 40. 

2. A. made a parol contract with J. T. for the delivery of a certain number 
of beef cattle, and, pursuant to the contract, deposited with G. money 
in part payment. The receipt given by G. stated that the money was 
deposited on a contract made with W. T. Held, it might be shown by 
parol evidence, for the purpose of taking the contract out of the statute 
of frauds, that the money was in reality deposited for J. T.; that this 
amounted to nothing more than proving a part payment by parol evi- 
dence. Alexander v. Moore, 143. 

3. A contract will not be avoided by duress of imprisonment under legal 
process, unless there has been an improper use made of the process, 
either in wilfully employing it to imprison the defendant upon a demand 
that was groundless, or knowingly exaggerated, or unless there has been 
a subsequent abuse of the process, and an advantage gained thereby. 
Holmes vy. Hill, 159. 

4. Where a mother-in-law performs menial services in the family of her 
son-in-law, it is for the jury to determine from all the circumstances, 
whether it was under an implied contract for wages, or not. Smith 
v. Myers, 433. 

5. A release of a parol contract before breach need not be under seal. 
Thus, where goods are consigned to two partners for sale, one of them, 
who retires from the firm before the goods are sold, and is verbally re- 
leased, is not liable for goods subsequently sold by the remaining part- 
ner. Robinson v. McFaul, 549. 

6. A note given toa constable for forbearance to levy an execution is void. 
Ashby v. Dillon, 619. 

7. A plaintiff cannot recover compensation for merely voluntary services 
bestowed under no employment from the defendant. Lynch v. Bogy, 

170. 


CONTRIBUTION. 
See Witt, 1. 
CONVEYANCE. 


See Speciric PERFORMANCE, 1. CovENANT. 
, 






PLEADING, 2. 













1. Youse v. Norcum, 12 Mo. Rep. 549, affirmed. Norcum v. Gaty 65. 

2. Where a minor feme covert joined with her husband in a deed conveying 
a lot belonging to her, it was held, that possession under the deed was 
adverse to any interest in the lot subsequently acquired by the wife, 
and adverse to any outstanding interests, and did not, as to such inter- 
ests, enure to the benefit of the wife. Jb. 
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CONVEYANCE—( Continued.) 


3. No principle of the Spanish law is known, making an after acquired 
title enure to the benefit of a former grantee. Ib. 

4. The‘cancellation or destruction of a deed will not revest the title of 
the alienee in the alienor, although it may be done by mutual consent 
and with a view to that object. Tibeau v. Tibeau, 78. 

. A deed conveying “ a tract of land eight arpens in front upon the depth 
of forty,?? with no proof of its locality, was held not sufficient to pass 
the specific land claimed by the plaintiff. Vasquez v. Richardson, 96. 

. A deed of bargain and sale, for a valuable consideration, in trust for 
the use of the wife of the bargainor during life, and her heirs in fee 
simple, raises a use in the bargainee, and the second use is not executed 
by the statute of uses, even though the consideration may have moved 
from her to whom it was limited. Guest v. Farley, 147. 

A conveyance obtained without sufficient consideration from a man of 
weakened intellect by a person having influence with him, practising 
upon his passions, will be set aside. Freeland v. Eldridge, 325. 

. Under the revenue act of 1845 and the amendatory act of 1847, no 
title to land sold for taxes passes until a deed is executed by the regis- 
ter. The deed does not relate back to the sale. Donohoe v. Veal, 331. 

. The mere addition of the words “and relinquishes her dower,’’ in the cer- 

.tificate of a married woman’s acknowledgment, will not render it in- 
operative to pass her own estate. Delassus vy. Poston, 425. 

. Where a deed describes the land conveyed by reference to a survey of 
a town, and only one survey is offered in evidence, the description in the 
deed must be taken, as a matter of law, to refer to that survey. Men- 
kins v. Blumenthal, 496. 

. A plaintiff in ejectment cannot recover land not embraced by the de- 
scription in the deed under which he claims, although his grantor, hold- 
ing under a deed with a similar description, may have acquired title to 
it by possession or otherwise. Ib. 


CORPORATIONS. 


1. Under section 20 of article 1 of the act concerning corporations, (R. C. 
1845,) the directors of an incorporated company are not liable to a 
stockholder for the excess of the indebtedness of the company contracted 
during their administration, over the amount of the capital stock paid 
in. Kritzer v. Woodson, 327. 

2. They are not liable to any person, unless the indebtedness existing at 
one time exceeds the stock paidin. Ib. 

3. A devise to a corporation will not be avoided by an immaterial variation 
in the name. St. Louis Hospital Association v. Williams’ Adm’r, 609. 


COSTS. 


1. If a party appealing from a conviction before a justice for an assault 
and battery, fails to prosecute his appeal, the judgment is properly 
affirmed. State v. Thevenin, 237. 

2. The securities in a rejected bond for costs are discharged, upon the dis- 
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COSTS—( Continued.) 


missal of the suit for the plaintiff’s failure to file an approved bond. 
Hollinsworth v. Matthews, 406. 

3. Martin v. White, 11 Mo. Rep. 214, and Starr v. Stewart, 18 Mo. Rep. 
410, affirmed. Milligan v. Dunn, 643. 

4. The supreme court will not interfere with the discretion exercised by 


inferior courts in taxing costs against a losing party. Walton v. Wal- 
ton, 667. 


COUNTIES. . 
1, Suit may be maintained in the name of a county upon a note payable 
to the county to the use of the state school fund. Barry County v. 
McGlothlin, 307. 

2. The fourth and fifth sections of article three of the act concerning 
county treasuries, (R. C. 1845,) prescribing the form of county war- 
rants, are merely directory. A departure from the form prescribed is 
no defence to an action on the warrant. Young v. Camden County, 
369. 
COUNTY COURT. 
See Roaps anp HicHways. 


COUNTY TREASURIES. 
See CounTIES. 
COVENANT. 

1. The rule which limits the recovery, in an action upon the covenant 
of seizin, to a nominal sum, until there has been an actual eviction, 
does not apply where the title conveyed has entirely failed, and the 
grantee holds by an adverse title. Lawless vy. Collier’s Ex’rs, 480. 

2. Where the grantee has purchased in the adverse title, the measure of 
damages is the amount paid. Jb. 

3. But where the grantee assigns the covenants in the deed of his grantor, 
as a part of the consideration paid for the adverse paramount title, the 
assignee is entitled to the full amount of the purchase money, in an 
action upon the covenant of seizin. Ib. 

4, A reconveyance is not necessary to a recovery of the entire purchase 

money, where the title has entirely failed. Ib. 
. As, under our statute, the occupant of land is only liable to the real 
owner for the rents and profits for the five years next preceding the com- 
mencement of suit for the possession, he might, it seems, in an action 
against his grantor upon the covenant of seizin, only be entitled to 
recover interest upon the purchase money for the same period, where 
his occupation had been beneficial. Jb. 


CRIMES AND PUNISHMENTS. 


See SLAVE, 2. 
DENCE, 7. 
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PRACTICE AND PROCEEDINGS IN CRIMINAL CasEs. Evi- 


1. No appeal lies in favor of a slave convicted before a justice of the peace 
of petitlarceny. State v. Joe, 223. 
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CRIMES AND PUNISHMENTS—( Continued.) 


2. A party who sells a slave with a covenant of warranty of title, know- 
ing that he has no title, is not guilty of such a false pretence as is indict- 
able under the statute, (sec. 49, art. 3, act concerning crimes and pun- 
ishments, R. C., 1845.) State v. Chunn, 233. 

. A veFdict in a criminal case which incorrectly states the name of the 
party indicted, will not support a judgmen. 8 ate v. © Bride, 239. 

. Such a mistake cannot be amended after the separation of the jury. Ib. 

. It is not a presumption of law that every one present at a riot, and not 
actually aiding in the suppression, is guilty, unless he proves his non- 
interference. Ib. 

. The bad character of the parents of the prosecutrix is not admissible 
evidence in behalf of a party charged with rape. State v. Anderson, 
241. 

. At the trial of a negro upon an indictment for an attempt to ravish a 
white female, the jury is at liberty to find that the averments of the in- 
dictment as to color or race and sex are sustained, from seeing the par- 
ties in court, and proof that the defendant is a slave. Ib. 

. An indictment of a negro for an attempted rape is properly framed upon 
the first clause of the 31st section of the 2d article of the act concern- 
ing crimes and punishments, (R. C. 1845,) without reference to the 26th 
or 37th sections, which are only applicable to rapes and attempted 
rapes by white persons. Ib. 

. There can be no larceny without a felonious intent. State v. Gresser, 
247. ; 

. A purse accidentally left in a store is not lost, and a party who takes 
it with a felonious intent is guilty of larceny. State v. McCann, 249. 

. A circuit attorney can make no agreement which will discharge a crim- 
inal from responsibility for an offence. State v. Lopez, 254. 

. A circuit attorney, in open court, agreed with a defendant, against whom 
several indictments were pending, that, if he would plead guilty as to 
some, he should be discharged from the others. The defendant accord- 
ingly pleaded guilty to four of the indictments, and a nol. pros., in the 
ordinary form, was entered on the record as to the remainder. Held, 
the entry of a nol. pros. could not be held to have the legal effect of 
a retraxit, by reason of the agreement. Jb. 

. Cards are a gambling device within the meaning of the fifteenth sec- 
tion of the eighth article of the act concerning crimes and punish- 
ments. State v. Herryford, 377. 


DAMAGES. 
See InsuNcTION, 1. PracticE, 17, 44. See Mooney v. Kennett, p. 551. 
1. Unliquidated damages not the subject of set-off. Brake v. Corning, 125. 
2. A party may recover for damages caused by the negligence of another 
in performing a duty, unless his own negligence contributed to the loss. 
Reeves v. Larkin, 192. 
3. Where a court, by its decree, rescinds a sale and conveyance of land, at 
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. Where there is no bad faith, a vendor cannot be made liable for im- 


6. 


DEED. 
See CoNVEYANCE. 
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DAMAGES—( Continued.) 


the instance of the vendee, a mortgage given for the purchase money is 
rescinded, as a necessary consequence ; and it is error in the decree to 
award a special execution against the mortgaged property, to satisfy 
damages allowed to the vendor for the vendee’s use of the land. Coff- 
man v. Huck, 435. 8 





provements put by the vendee on land, the title to which fails. The 
measure of damages is the purchase money and interest. Ib. 

A party who enters upon land as a vendee, cannot, upon a subsequent 
rescision of the contract of sale, be made liable for the rent of the land 
as a tenant. He is only liable to the extent of the benefit actually 
derived by him from the use of the land, in ascertaining which, he may 
be allowed for all outlays in improvements, including those put upon a 
portion of the land represented, by mistake, to have been embraced in 
the conveyance to him, but which, in reality, was not. Ib. 

In an action for the conversion of a slave, the measure of damages is 
the value with interest. The plaintiff cannot recover the value of the 
hire by way of damages. Polk’s Adm’r v. Allen, 467. 


. The rule which limits the recovery, in an action upon the covenant of 


seizin, to a nominal sum, until there has been an eviction, does not apply 
where the title conveyed has entirely failed, and the grantee holds by 
an adverse title. Lawless y. Collicr’s Ex’rs, 480. 


. Where the grantee has purchased in the adverse title, the measure of 


damages is the amount paid. Ib. 


. But where the grantee assigns the covenants in the deed of his grantor, 


as a part of the consideration paid for the adverse paramount title, the 
assignee is entitled to the full amount of the purchase money, in an ac- 
tion upon the covenant of seizin. Jb. 

A reconveyance is not necessary to a recovery of the entire purchase 
money, where the title has entirely failed. Ib. 

As, under our statute, the occupant of land is only liable to the real 
owner for the rents and profits for the five years next preceding the 
commencement of suit for the possession, he might, it seems, in an ac- 
tion against his grantor upon the covenant of seizin, only be entitled to 
recover interest upon the purchase money for the same period, where 
his occupation had been beneficial. Ib. 


. Words which involve a charge of adultery are actionable by statute, 


without alleging special damage. Stieber v. Wensel, 513. 


. In an action upon an attachment bond given under our statute, the plain- 


tiff can only recover the natural and proximate damages resulting from 
the attachment. Damages for injuries to credit and business can only 
be recovered in an action on the case for maliciously suing out an at- 
tachment. State, to use of Roe, v. Thomas, 613. 
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DELIVERY. 
See Fraups AND PERsuRIEs, 5. 


DEMAND AND NOTICE. 
1. No demand before suit is necessary where the defendant is wrongfully 
in possession. McCarty and wife v. Rountree, 345. 
2. If aslave is gratuitously left ‘with a party, no damages are recovera- 
ble until a demand. Polk’s Adm’r v. Allen, 467. 


DEPOSITION. 

1. An uncertified deposition may be read in evidence, after the death of 
the witness, upon the testimony of the officer that the deposition was 
regularly taken. Wood v. Steamboat Fleetwood, 529. 

2. The statement of a witness in his deposition that he is “ going to leave 
the state for Europe to-morrow,”’ will not authorize the reading of his 
deposition in evidence at the trial, two months afterwards, without 
some proof of his absence. Gaul v. Wenger, 541. 


DESCENTS AND DISTRIBUTIONS. 

1. The personal estate of an intestate does not upon his death descend im- 
mediately to those entitled to distribution, but where there is adminis- 
tration on the estate, the right to the possession is in the administrator. 
Gillet v. Camp, 404. 





DETINUE. 

See Cuaim AND DELIVERY OF PERSONAL Property. 
DEVISE. 

See Witts. Uses anp Trusts, 7. Corporations, 3. 
DIVORCE. 


1. A finding of the facts which merely states that the defendant was guilty 
of acts and abuse which were indignities, without stating the nature 
of the acts or abuse, is not sufficient to support a decree for a divorce. 
Bowers v. Bowers, 351. 

2. A petition for a divorce which only charges, in general terms, that one 
party offered to the other indignities which rendered his or her condition 
intolerable, is not sufficiently specific under the statute. Jb. 

3. A petition for a divorce on the ground of the absence of the defendant 
for more than two years, must allege that the absence was without 
reasonable cause. Freeland v. Freeland, 354. 

4. Under the act of March 12, 1849, amendatory of the act of 1845, 
concerning divorces, it is not necessary that indignities, to be the 
ground of a divorce, should be offered to the person. Hooper v. 
Hooper, 355. 

5. Under the act of March 12, 1849, amendatory of the act of 1845, the 
writing of a letter by a husband to his wife, declaring his determina- 
tion never again to live with her, assigning no other reason than that 
she did not suit him, that he had been deceived in her, and that she had 
been guilty of improper conduct towards his relatives, is not an indig- 

nity which is a ground fora divorce. Ib. 
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DIVORCE—( Continued. ) 
6. 


Nor is the posting up of a notice by the husband, notifying all persons 
not to credit the wife, any ground for adivorce. Ib. 


7. Abandonment without cause and refusal to provide for and support a 


wife is good ground for a decree for maintenance, under the ninth sec- 
tion of the act of 1845. Ib. 


DOWER. 


A bequest of a slave toa widow does not, under the tenth section of 
the act concerning dower, bar her dower in real estate. Halbert v. 
Halbert, 453. 


. Under the 13th section of the act concerning dower (R. C. 1845) a set- 


tlement, whether ante-nuptial or post-nuptial, to be a bar to dower, 
must be expressed on its face to be in discharge of dower. Perry v. 
Perryman, 469. 


. A. before his marriage, conveyed certain land to B., in fee, in trust to 


such use or uses, and to such person as A., in his life-time, should, by 
deed or will appoint, and in default of and until such appointment, to 
the use of A. and his heirs in fee. A., by his last will, devised all his 
real estate to his children by a former marriage. Held, A.’s widow 
was entitled to dower in the land first named, his will being regarded 
as a devise of his interest, and not as an execution of the power of 
appointment. Link vy. Edmondson, 487. 


. Under the act of 1825, a widow’s dower was barred by an administra- 


tion sale to pay her husband’s debts. Mount v. Valle, 621. 


DURESS. 


See Contract, 3. 


EJECTMENT. 
1. 


Where the plaintiff in an ejectment suit dies, the suit may be revived 
in the name of his heirs or devisees. Fine v. Gray, 33. 


- Law and equity being now blended, an equitable title arising out of a 


contract for the sale of land is a defence to an action instituted to re- 
cover possession of the land. Tibeau v. Tibeau, 78. 


- Possession of land under a contract of sale, and payment of the pur- 


chase money, is a good defence to an action brought by the alienor for 
the possession. Ib. 


. A wife residing with her husband upon the property of another cannot, 


under ordinary circumstances, be joined as a defendant, in an action of 
ejectment. Meegan v. Gunsollis, 417. 


. A plaintiff in ejectment cannot recover land not embraced by the de- 


scription in the deed under which he claims, although his grantor, hold- 
ing under a deed with a similar description, may have acquired title to 
it by possession or otherwise. Menkins v. Blumenthal, 496. 


- Twenty years’ adverse possession before ouster will sustain an action of 


ejectment. Joyal v. Rippey, 660. 

















INDEX. 


ELECTION. 
See JupGMENT, 3. PxLEApDING, 38. 


1. P. by deed of gift, conveyed the eastern half of a lot of ground to his 


daughter, E. Afterwards, by his last will, he devised the western 
half to his daughter, T. P. really owned but an undivided half of the 
lot. The other undivided half belonged to his children in right of 
their deceased mother, by virtue of the provisions of a marriage con- 
tract. E. did many acts recognizing the validity of the will, such as 
conveying away property devised to her, &c. T. instituted a proceed- 
ing in the nature of a bill quia timet, to be quieted in her title to the 
portion of the lot-devised to her. Held, such a proceeding could not 
be maintained, under the circumstances. Taylor v. Ulrict, 89. 


EMBLEMENTS. 


1. Crops sown by a-tenant, and afterwards abandoned by him, and har- 


vested by the landlord after the expiration of the lease, are not liable to 
attachment as the property of the tenant, whether the latter would have 
had the right to enter upon the land and gather the crops or not. Hall 
v. Shannon, 401. 


ENTRY. 
See Posric Lanps, 1. 


ENUREMENT. 
1. No principle of the Spanish law is known, making an after acquired 


title enure to the benefit of a former grantee. Norcum v. Gaty, 65. 


ESTOPPEL. 
1. If A. leaves his personal property in the possession of B., and with 


knowledge that he is holding himself out to the world as the owner of it, 
stands b¥ and permits this conduct, he will be estopped from after- 
wards claiming the property as his own, against parties who have trust- 
ed B. upon the faith of it; nor is it necessary that A. should have 
known that B. designed to commit a fraud upon his creditors. Me- 
Dermott v. Barnum & Moreland, 204. 


EVIDENCE. 


See Practice, 12, 50. Fraups anp Persurirs, 7. Supreme Court, 


11. Jupcments,or Sister STaTEs, 2. Deposition. Survey, 1. 
ATTORNEY AND CouNSEL, 1. PLEADING, 1, 21. 


1. A party who executed a note for the defendant was held a competent 


witness for the defendant, to show that he hag no authority. St. John’s 
Adm’r v. McConnell, 38. 


2. A-witness may be allowed to state the ndture of the ®eacture in a boat 





caused by a collision, and his impressions derived therefrom as to the 
position of the two boats when the collision occurred. Putriék v. 
Steamboat J. Q. Adams, 73. : . 


3. A party who was an owner of the boat when attached, and when bond 
45—voL. XIX. , 
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EVIDENCE—( Continued. ) 


INDEX. 


was given for her release, is not a competent witness for the boat, even 
though he may afterwards have sold his interest. J. 


. A witness testifying as to the general character of a pilot camnot state 


his knowledge of particular instances of recklessness. 6. 


. Certified transcripts from justices of the peace are evidence, without 


proof of the justice’s signature. McDermott v. Barnum § Moreland, 
204. 


2 
. Acase will not be reversed because irrelevant evidence was allowed to 


go to the jury, unless it could have misled or prejudiced them. Ib. 


. On the trial of A., who had been jointly indicted with B. for grand lar- 


ceny, an intercepted letter addressed by A. to a person whom he called 
C., warning him to make his escape, was held admissible against A., 
without any proof identifying C. with B., there being other independent 
evidence that A. and B. committed the larceny. State v. Barton, 227. 


. The bad character of the parents of the prosecutrix is not admissible 


evidence in behalf of a party charged with rape. State v. Anderson, 
241. 


. Neither a civil nor a criminal case will be reversed merely because the 


verdict was against the weight of evidence. Ib. 

Jurors are the exclusive judges of the weight of testimony. They are 
nut obliged to reject all the testimony of a witness who has testified 
falsely in one particular. Ib. 

One defendant is not a competent witness for his co-defendant. Rice 
v. Morton, 263. 


. A. sold B. a horse, and a price was agreed on, which B. was to pay 


partly in goods which were delivered and partly in a debt due from C. 
to B. which B. was to transfer to A. Upon the failure of B. to trans- 
fer the debt, A. sued him for the balance of the price agreed upon. 
Held, B. might show that the horse was worth less than the price orig- 
inally agreed upon. Coy v. DeWitt, 322. 

Declarations which-would otherwise be inadmissible in evidence may 
become so when they are part of a transaction, evidence of which is 
admissible. Crowther v. Gibson, 365. 


. On the trial of a party indicted for selling liquor in less quantity than 


one quart without a license, evidence that he had sold at a time differ- 
ent from that charged in the indictment was held inadmissible for any 
purpose. State v. Fierline, 380. 


. A case in which the declarations of a testator were held inadmissible to 


explain the meaning of his will. Gregory v. Cowgill, 415. 


. The contents of an instrument which is shown to be beyond the jurisdic- 


tion of the,court may be proved by parol evidence. Brown vy. Wood, 
475. 


. A party cannot introduce evidence for the sole purpose of discrediting 


his own witness; but when he calls a witness to establish a fact, who 
disappoints him, he may prove the same fact by another witness, al- 
though in so doing, he may discredit the first witness. Jb. 
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EVIDENCE—( Continued. ) 


18. Under the code, one partner is a competent witness for his co-partner, 
who is sued upon a demand against the firm. Weston & Russell v. 
Hunt, 505. 

. An uncertified deposition may be read in evidence, after the death of 
the witness, upon the testimony of the officer that the deposition was 
regularly taken. Wood v. Steamboat Fleetwood, 529. 

. The admissions of the owner of a boat, made after the boat has been 
seized and ordered to be sold, are not competent to establish a demand 
presented for allowance as a lien upon the proceeds. Renshaw v. 
Steamboat Pawnee, 532. 

. One partner who confesses an action is, under the code, a competent 
witness against his co-partner who defends it. Robinson v. McFaul, 
549. 

. The declarations of the master of a boat, after a collision, as to how it 
occurred, are not admissible against the owner. Rogers v. McCune, 
557. 

~ The supreme court will not reverse a cause because a leading question 
was permitted to be asked a witness. Jb. 

. Where a record is proper evidence of a fact, it will be admitted, and 
the opposite party is left to his motion, to exclude irrelevant matter 
in the record from the consideration of the jury. Soulard v. Clark, 570. 

5- On the hearing of a bill of interpleader, each party is at liberty to show 
the foundation of his claim, although it may not be evidence against 
other claimants. Bennett v. Robinson, 654. 

26. It is settled that a certificate by recorder Hunt, under the act of 1824, 
is prima facie evidence of a confirmation by the act of 1812, and that 
an official survey is prima facie evidence of the true location of the land. 
confirmed. Joyal v. Rippey, 660. 


EXCEPTIONS. 
See Birt or Exceptions. 
EXECUTION. 
See GARNISHMENT. Justices’? Courts, 4: Contract 6. SHERIFF. 

1. Under the act of 1847, amendatory of the act of 1845, concerning ex- 
ecutions, and before the passage of the act of 1853, debts and wages to 
the amount of one hundred and fifty dollars due to a defendant who 
had no other property, were not exempt from garnishment on execu- 
tion. Gregory v. Evans, 261: 

. An execution has never been allowed against the estate of a decedent 
in this state since May, 1, 1827. Miller v. Doan, 650. 
EXECUTOR de son tort. 
See ADMINISTRATION, 4, 5. 


EXECUTORS AND ADMINISTRATORS. 
See ADMINISTRATION. WILL, 1. 
EXTINGUISHMENT. 
See PRINCIPAL AND SuRETY, 2, 3, 4. PayMENT, 2. JupemeEnT, 6. 
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FACTOR. 
See GARNISHMENT, 5. 


FEES. 

1. A cireuit attorney is only entitled to one fee for a conviction upon 
one indictment, although it may contain more than one count. Ex 
parte Craig, 337. 

2. Under the act of 1847, a garnishee is not entitled to an allowance for 
the fees of an attorney, but only for his own time and trouble in an- 
swering. Stewart v. Anderson, 478. 


FORCIBLE ENTRY AND DETAINER. 

1. Under the act (R. C. 1845) a complaint for an unlawful detainer, which 
states that the plaintiff is entitled to the immediate possession of the 
premises, and that the defendant unlawfully detains the same, is insuf- 
ficient. .Andrae v. Heinritz, 310. 


FORECLOSURE. 
See Morteacs, 3. 


FOREIGN JUDGMENTS AND LAWS. 


See InpIicTMENT, 16. JUDGMENTS oF SisTER STATEs. 

1. If a party in our courts relies upon an Illinois statute of frauds, the bur- 
den is upon him of showing the existence of such a statute. Hough- 
taling v. Ball & Chapin, 84. 


FRAUDS AND PERJURIES. 
See Preapine, 6. Estoprer, 1. Assignment, 1, 6. 

1, A party who purchases. goods on credit, knowing at the time his insol- 
vency and inability to pay for them, but without a preconceived design 
not to pay, is not guilty of such a fraud as will avoid the sale. Bidault 
v. Wales, 36. 

. Possession of land under a contract of sale and payment of the purchase 
money is a good defence to an action brought by the vendor for the pos- 
session. Tibeau v. Tibeau, 78. 

- The fact that wheat contracted to be sold and delivered in Illinois is to 
be paid for on its arrival in Missouri, will not subject the contract to 
the operation of our statute of frauds. Houghtaling v. Ball & Chapin, 
84. 

. If a party in our courts relies upon an Illinois statute of frauds, the 
burden is upon him of showing the existence of such a statute. Ib. 

. Whether there has been a delivery or not, so as to take a case out of 
the statute of frauds, is a question of fact to be passed upon by a jury 
under the direction of the court. Ib. 

. Fraud in an administration sale will not be presumed from the mere fact 
that the purchaser afterwards conveyed the property to the administra- 
tor. Vasquez v. Richardson, 96. 

. A. made a parol contract with J. T. for the delivery of a certain number 
of beef cattle, and, pursuant to the contract, deposited with G. money 
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FRAUDS AND PERJURIES—( Continued.) 


in part payment. The receipt given by G. stated that the money was 
deposited on a contract made with W. T. Held, it might be shown by 
parol evidence, for the purpose of taking the contract out of the statute 
of frauds, that the money was in reality deposited for J. T.; that this 
amounted to nothing more than proving a part payment by parol evi- 
dence. Alerander v. Moore, 143. 

. A conveyance obtained without sufficient consideration from a man of 
weakened intellect by a person having influence with him, practising 
upon his passions, will be set aside. Freeland v. Eldridge, 325. 

9. A debtor who employs another to buy in his property, at a sheriffs 
sale, with no other view than to prevent a sacrifice of it, is not guilty 
ofafraud. Lee v. Lee, 420. 

10. A parol lease, for a term of years, though by the statute of frauds de- 
clared to create a tenancy at will, has the effect of creating a tenancy 
from year to year, such being the established construction. err v. 
Clark, 132. ; 


FRAUDULENT CONVEYANCES. 


1. Indebtedness at the time of a post-nuptial settlement is evidence of 
fraud, although there is a diversity of opinion as to the extent of indebt- 
edness necessary to invalidate such a settlement. Woodson v. Pool, 
340. 

2. A conveyance for the benefit of a wife, in consideration of dower pre- 
viously relinquished by her, is voluntary as to existing creditors. Ib. 

3. A parol gift of a slave by a husband to his wife does not change the 
title. 1b. 

4. A party in possession of personal property under a purchase from a 
mortgagee is not rendered liable to garnishment on execution, as a debtor 
of the mortgagor, by the fact that the mortgage was not acknowledged 
and recorded, nor followed by the possession of the mortgagee, as re- 
quired.by the 8th section of the act concerning fraudulent conveyances, 
(R. C. 1845,) there being no fraud in fact. Bennett v. Robinson, 654. 


GAMING. 
See Preapine 4. Inpictment, 16, 20. 


1. Cards are a gambling device within the meaning of tHe fifteenth section 
of the eighth article of the act concerning crimes and punishments. 
State v. Herryford, 377. 
GARNISHMENT. 


See AssIGNMENT, 4. ° 


1. The validity of a specific assignment of a debt may be tried in an issue 
between the plaintiff in an execution against the assignor, and the debt- 
or summoned as garnishee of the assignor. Doggett v. St. Louis Marine 
and Fire Insurance Co., 201. 

2. A justice may render judgment against a garnishee for an amount 
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GARNISHMENT—( Continued.) 


‘within his jurisdiction, although the indebtedness of the garnishee to 


the defendant exceeds the jurisdiction of the justice. 1b. 


. Under the act of 1847, amendatory of the act of 1845, concerning exe- 


cutions, and before the passage of the act of 1853, debts and wages to the 
amount of one hundred and fifty dollars due to a defendant who had no 
other property, were not exempt from garnishment on execution. Greg- 
ory v. Evans, 261. 


. Under the act of 1847, a garnishee is not entitled to an allowance for 


the fees of an attorney, but only for his own time and trouble in an- 
swering. Stewart v. Anderson, 478. 


. A factor having in his possession goods consigned to him for sale, is 


not liable to be garnished on execution as a debtor of the owner. 
Pratte & Dickson v. Scott & Otis, 625. 


. A party in .possession of personal property under a purchase from a 


mortgagee is not rendered liable to garnishment on execution as a debtor 
of the mortgagor by the fact that the mortgage was not acknowledged 
and recorded, nor followed by the possession of the mortgagee, as re- 
quired by the 8th section of the act concerning fraudulent conveyan- 
ces, (R. C. 1845,) there being no fraud in fact. Whether the purchase 
was from the mortgagor or mortgagee, is a question of fact for the 
jury. Bennett v. Wolcott & Robinson, 654. 


GIFT. 


1. 


2. 


A parol gift of a slave by a husband to his wife does not change the 
title. Woodson v. Pool, 340. 

A gift or bequest of a chattel to husband and wife vests the entire prop- 
erty in the husband. Polk’s Adm’r v. Allen, 467. ’ 


GROCERIES AND DRAM SHOPS. 
1. On the trial of a party indicted for selling liquor in less quantity than 


2. 


one quart without a license, evidence that he had sold at a time different 
from that charged in the indictment was held inadmissible for any pur- 
pose. State v. Fierline, 380. 

No person can sell liquor to be drank at the place of sale, without a 
license. State v. Williamson, 384. 


3. A physician, who administers intoxicating liquor in good faith as a 


medicine, upon his professional judgment, is not within the meaning of 
the first section of the act concerning groceries and dram shops. (R. 
C. 1845.) State v. Larrimore, 391. 


GUARDIAN AND WARD. 


See Bonps anp Nores, 2. 
1. Under our statute, the parent, as natural guardian, has no power to dis- 


pose of the property of the minor child not derived from such parent, 
before giving bond with security. McCarty and wife v. Rowntree, 345. 


HUSBAND AND WIFE. 
See Divorce. CoNnvEYANCE, 9. MarriacGe Contracts, 1. Dower. 
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HUSBAND AND WIFE—( Continued.) 


1. 


Indebtedness at the time of a post-nuptial settlement is evidence of 
fraud, although there is a diversity of opinion as to the extent of indebt- 
edness necessary to invalidate such a settlement. Woodson v. Pool, 
340. 


. A conveyance for the benefit of a wife, in consideration of dower pre- 


viously relinquished by her, is voluntary as to existing creditors. Ib. 


. A parol gift of a slave by a husband to his wife does not change the 


title. Db. 
The distributive share of a wife in an estate, not reduced into possession 
during the marriage, does not belong to the husband after her death. 


(Leaky’s Adm’r v. Maupin, 10 Mo. Rep. 372, affirmed.) Gillet v. 
Camp, 404. 


. A wife residing with her husband upon the property of another cannot, 


under, ordinary circumstances, be joined as a defendant, in an action of 
ejectment. Meegan v. Gunsollis, 417. 


. Husband and wife cannot release to each other their respective inter- 


ests in land by deed of partition. Frissell v. Rozier, 448. 


. A bequest of a slave to a widow does not, under the tenth section of the 


act concerning dower, bar her dower in real estate. Halbert v. Halbert, 
453. 


. Under a marriage contract which reserved to the wife the ownership 


of her personal property, free from liability for the debts of her hus- 
band, with power to dispose of the same by will or otherwise, during 
the marriage, it was held that the wife retained an absolute estate. 
Logan’s Adm’rs v. Logan’s Ex’rs, 465. 


. A gift or bequest of a chattel to husband and wife vests the entire prop- 


erty in the husband. Polk’s Adm’r v. Allen, 467. 


INDICTMENT. . 


See Practice aNnp ProcrEpiINGs IN CrimgNAL Cases, 2. SLAveE, 2 


ae 


Strays. CRIMES AND PUNISHMENTS. 


. An indictment against A. for inciting B. toa murder, by mistake charg- 


ed that he incited A. Held, fatal. State v. Houston, 211. 


. An indictment for an assault with intent to kill must aver that the as- 


sault was with a deadly weapon. State v. Jordan, 212. 


. An indietment framed under the first and second sections of the act to 


prevent illegal banking, (R. C. 1845,) which charges the defendant 
with making er putting in circulation a note, bill, check or ticket pur- 
porting that money will be paid to the receiver or holder thereof, or that 
it will be received in payment of debts, can only be sustained by the 
production and giving in evidence of a note, bill, check or ticket, which, 
upon its own face, declares that money will be paid to the receiver or 
holder thereof, or that it will be received in payment of debts. (Scott, 
J., dissenting.) State v. Page & Bacon, 213. 


. The word “ purporting,” in the first section of the act, does not apply 


to the last clause of the section. This clause is violated whenever a 
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INDICTMENT—( Continued. ) 


party creates or puts in circulation notes, bills, checks or tickets “ to be 
used as a currency or medium of trade in lieu of, money,” whatever 
may be their parport. Jb. 

. It will not vitiate an indictment for petit larceny, to charge that the lar- 
ceny was feloniously committed. State v. Joiner, 224. 

. An indictment which charges that money was obtained by color of a 
false pretence, is not sufficient. The word “color? in the statute only 
applies to the words “false token or writing,’ and not to the clause 
immediately following. State v. Chunn, 233. 

. A verdict in a criminal case which incorrectly states the name of the 
party indicted will not support a judgment. State v. McBride, 239. 

. At the trial of.a negro upon an indictment for an attempt to ravish a 
white female, the jury is at liberty to’find that the averments of the in- 
dictment as to color or race and sex are sustained, from se€ing the par- 
ties in court, and proof that the defendant isaslave. State v. Ander- 
son, 241. 

. An indictment of a negro for an attempted rape is properly framed upon 
the first clause of the 31st section of the second article of the act con- 
cerning crimes and punishments, (R. C. 1845,) without reference to the 
26th or 37th sections, which are only applicable to rapes and attempted 
rapes by white persons. Ib. 

. An indictment which does not conclude “against the peace and dignity 
of the state’? is bad. State v. Lopez, 254. 

. The supreme court will not reverse a judgment in a criminal case for 
error committed by the inferior court in quashing oge count of an in- 
dictment, where the record shows that the defendant has been tried 
and acquitted on the remaining count or counts. State v. Leapfoot, 
375. 

. An indictment of a white person for being present at an unlawful 
meeting of slaves, must state the facts which constitute the meeting 
unlawful. State v. Soot, 379. 

. On the trial of a party indicted for selling liquor in less quantity than 
one quart, without a license, evidence that he had sold at a time differ- 
ent from that charged in the indictment was held inadmissible for any 
purpose. State v. Fierline, 380. 


. After the defendant was convicted for unlawfully killing a stray which 
he had taken up, the judgment was held properly arrested, because 
the indictment did not sufficiently state that the defendant did the kil- 
ling. State v. Derossett, 383. 


. An indictment commenced thus: “ State of Missouri, county of Hick- 
ory. The grand jurors for the state of » empanneled, charged 
and sworn,” &c. Held, sufficient. State v. England, 386. 

. An indictment which charges the défendant with permitting a “ gam- 
bling device” instead of a “gaming device” is sufficient. State v. 
Nelson, 393. 

. The omission of the word “ did”? in an indictment for a misdemeanor, 
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INDICTMEN T—( Continued.) 


before the words “ assault, beat and maltreat,”? held not fatal, and the 
addition of the words “ with intent,?? held mere surplusage. Stale v. 
Edwards, 674. 

. Jennings v. State, 9 Mo. Rep, 862, affirmed. State v. Magrath, 678. 

. Time is not material in an indictment under the 38th section of article 
two of the act concerning crimes and punishments, so that the offence 
is alleged and proved to have been committed before the finding of the 
indictment, and within one year before. Ib. 

. In an indictment under the 15th section of article eight of the act con- 
cerning crimes and punishments, (R. C. 1845,) for enticing and per- 
mitting persons to play upon a gambling device, kept by the defend- 
ants, it is not necessary to allege that money or property was bet, won 
or lost. An indictment which follows the language of the statute is 
sufficient. State v. Fulton & Williamson, 680. 


INFANT. 


1. Youse vy. Norcum, 12 Mo. Rep. 549, affirmed. Norcum v. Gaty, 65. 

2. Where a minor feme covert joined with her husband fn a deed conveying 
a lot belonging to her, it was held, that possession under the deed was 
adverse to any interest in the lot subsequently acquired by the wife, and 
adverse to any outstanding interests, and did not, as to such interests, 
enure to the benefit of the wife. Ib. . 

3. Where an infant, who is joined with other defendants, appears by at- 
torney, a judgment against all the defendants will be reversed as to 
all. Rush v. Rush, 441. 


INJUNCTION. 


1. The mere fact that one proprietor, in building a house, inserts his joists 
in the wall of an adjoining proprietor, without license, will not author- 
ize the interference of a court by injunction to remove the joists, al- 
though it is sufficient to entitle the party whose wall is thus used to 
recover damages. To obtain an injunction, he must show some special 
facts which entitle him to this extraordinary remedy. Rankin v. 
Charless, 490. 


. 


INSTRUCTIONS. 
See PracticE, 13, 23, 27, 31, 40, 48, 50. Supreme Court, 14, 15. 


INSURANCE. 


1. The mere fact of the insolvency of an insurance company, when an 
insurance is effected, does not avoid the contract, nor exempt the as- 
sured from his liability to pay the premium, in the absence of any 
fraud. Clark v. Middleton & Riley, 53. 

2. The failure of the agency of a foreign insurance company te file the 
statement required by the act to license and regulate such agencies, 
does not avoid promises made to the company to pay the premium on 
insurance. Ib. 
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INSURANCE—( Continued.) 


3. Under the charter of the St. Louis Mutual Fire and Marine Insurance 
company, assessments may be made after the expiration of a policy 
for losses incurred during its continuance. St. Louis Mutual Fire and 
Marine Insurance Co. v. Boeckler, 135. 

. The company, under its charter, is entitled to retain a premium note 
until all losses liable to be assessed against it are paid. Ib. * 

. Under that charter, if a member fails to pay an assessment within thirty 
days after publication of notice, the companyamay recover the whole 
amount of the premium note. Ib. 

. Alife policy contained a condition, by which it was avoided if the as- 
sured should die in the known violation of a law of the state. Held 
that, under this clause, the policy would not be avoided, if the assured 
was killed after retreating from an altercation which he had com- 
menced, under circumstances which would make the slayer guilty of 
felonious homicide. Harper’s Adm’r v. Phenix Insurance Co., 506. 

. An action will not lie against the officers of insurance companies for 
combining to refuse to take insurance, however malicious their motives. 
Hunt v. Simonds, 583. 

. Loehner v. Home Mutual Insurance Company, 17 Mo. Rep. 247, affirmed. 
628. ; 


INTEREST. 
See Usury. 


INTERPLEADER (Brt1 or.) 


See Birt oF INTERPLEADER. 


INTERPLEADER (In AtracHMeEnt.) 
1. The court trying an issue made by an interplea in an attachment suit 


must find the facts, as required by the code. Skunner v. Thompson, 
528. ; 


JOINTURE. 
1. Under the 13th section of the act concerning dower, (R. C. 1845,) a set- 
tlement, whether ante-nuptial or post-nuptial, to be a bar to dower, 
must be expressed on its face to be in discharge of dower. Perry v. 
Perryman, 469. 


JUDGMENT. 
See Jupiciat Sate, 1. PrLeanine, 29. AppeEAn, 6, 7. 

1. The relation of principal and surety or of co-securities is not extin- 
guished by judgment. Thus, where A. recovered against B. & C. a8 
securities in a note, a judgment which was afterwards assigned to D., 
who directed the sheriff to return an execution issued thefeon unsat- 
isfied, when one half of the judgment debt might otherwise have been 
made out of the property of B., it was held, that C. was discharged to 
the extent of one half of the debt. Rice v. Morton, 263. 

2. A judgment of a sister state, which appears to have been rendered by 
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JUDGMENT—( Continued.) 


the court upon a confession before the clerk in vacation, is conclusive. 
Harness v. Green’s Adm’r, 323. 

3 Several parties engaged in an assault and battery, may be sued jointly or 
separately ; but if separate suits are brought, the plaintiff will be put to 
his election between the judgments, as there can be but one satisfaction. 
Page v. Freeman, 421. 

. In a proceeding to set aside a will, it is erroneous to asain a judgment 
as to some of the defendants, and enter a final judgment against the 
others. Rush v. Rush, 441. 

. Where an infant, who is joined with other defendants, appears by attor- 
ney, 2 judgment against all will be reversed as to all. Ib. 

. Prior to the taking effect of the Revised Code of 1845, the lien ofa 
judgment was extingwished by the death of the judgment debtor. Mil- 
ler v. Doan, 650. 

: Where property was conveyed to A., with a clause of defeasance if 
the grantor should, within five years, pay a debt due from him to B., 
and A., treating the conveyance as a mortgage, obtained judgment of 
foreclosure upon the cognovit of the grantor in a suit to which B. was 
not a party, if was held that the title of the purchaser at a sale under 
the judgment could not be disputed in a collateral proceeding. Miles 
v. Davis & Taylor, 408. 


JUDGMENTS OF SISTER STATES. 


1. A judgment of a sister state, which appears to have been rendered by 
the court upon a confession before the clerk in vacation, is conclusive. 
Harness v. Green’s Adm’r, 495. 

. Where a defendant, who is sued upon a foreign judgment, does not deny 
the judgment in his answer, but relies solely upon a set-off, he cannot 
object to the admission of the transcript in evidence, on the ground that 
it is not properly authenticated. McLean v. Boyle, 495. 


JUDICIAL SALE. 
See ADMINISTRATION, 2, 3. 


1. Where property was conveyed te A., with a clause of defeasance if the 
grantor should, within five years, pay a debt due from him to B., and 
A., treating the conveyance as a mortgage, obtained judgment of fore- 
closure upon the cognovit of the grantor in a suit to which B. was not a 
party, it was held, that the title of the purchaser at a sale under the 
judgment could not be disputed in a collateral proceeding. Miles v. 
Davis §& Taylor, 408. 


JURISDICTION. 


See Justices’ Courts, 1. Morreacs, 3. 


JUSTICES’ COURTS. 


1. A justice may render judgment against a garnishee for an amount within 
his jurisdiction, although the indebtedness of the garnishee to the defend- 
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JUSTICES’ COURTS—( Continued.) 


ant exceeds the jurisdiction of the justice. Doggett v. St. Louis Marine 
and Fire Insurance Co., 201. 

. No appeal lies in favor of a slave convicted before a justice of the peace 
of petit larceny. State v. Joe, 223. 

. If a party appealing from a conviction before a justice for an assault 
and battery, fails to prosecute his appeal, the judgment is properly 
affirmed. State v. Thevenin, 237. 

. In an action against a constable, commenced before a justice, for a 
false return of an execution, the supreme court refused to disturb a non- 
suit taken in’ the, circuit court, it appearing that the execution issued 
upon an irregular judgment which might have been set aside, and that 
judgment against the constable was taken before the justice on the re- 
turn day of the execution without any notice. Dickerson v. Apperson, 
319. 

. The summary proceeding against a constable and his securities, under 
the 23d and subsequent sections of the 7th article of the act concerning 
justices’ courts, (R. C. 1845,) must be before the justice who issued the 
execution, in respect to which the delinquency arose, or before his suc- 
cessor in office. Roach v. Settles & Hunter, 397. 

. Where ‘a suit is instituted against a boat, either before a justice or a 
court, it must appear from the demand filed that the same is a lien. 
Luftv. Steamboat Envoy, 476. 

- Martin v. White, 11 Mo. Rep. 214, and Starr v. Stewart, 18 Mo. Rep. 
410, affirmed. Milligan v. Dunn, 643. 


LANDLORD AND TENANT. 


See Sars, 14. 


1. No.instrument can be a lease which is not signed by the lessor. Cle- 
mens v. Broomfield, 118. 

2. Ina tenancy from year to year, a surrender by operation of law takes 
place when, by the consent of both parties, another person becomes 
tenant of the premises, and the landlord collects rent from him. Ib. 

. A parol lease, for’a term of years, though by the statute of frauds de- 
clared to create a tenancy at will, has the effect of creating a tenancy 
from year to year, such being the established construction. Kerr v. 
Clark, 132. 

4. It is not a sufficient plea of a surrender to state that the tenant delivered 
up possession of the premises to the landlord. It must be stated that 
the landlord consented to accept the possession and discharge the ten- 
ant. Id. 

5. Crops sown by a tenant, and afterwards abandoned by him, and har- 
vested by the landlord after the expiration of the lease, are not liable to 
attachment as the property of the tenant, whether the latter would have 
had the right to enter upon the land and gather the crops or not. Hall 
v. Shannon, 401. 
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LANDLORD AND TENANT—( Continued. ) 


6. In the absence of any stipulation in a lease, the lessor is bound to pay 


taxes on the property, but not on improvements made by the lessee, 
which the latter is entitled to remove, or to be compensated for, at the 
expiration of the lease. Leach v. Goode, 501. 


LANDS AND LAND TITLES. 
See Pustic LANps. ScHoon Lanp. 


i 


Spanish marriage contracts are within the meaning of the act of Decem- 
ber 22, 1824, requiring all marriage contracts to be recorded within six 
months from the taking effect of the act, in order to affect titles, except 
as between parties thereto and persons having actual notice. Wilkin- 
son v. Rozier, 443. Frissell v. Rozier, 448. 


. A party cannot in any case obtain the ‘benefit of a confirmation to an- 


other, unless it appears that his title was the basis of the confirmation. 
Guyol v. Chouteau, 546. 


. Claimants who failed to exhibit their titles for confirmation before 


they were barred by acts of congress, cannot afterwards claim the 
benefit of a confirmation to another. 1b. . 


. If a person is guilty of a fraud, or affects himself with a trust, in obtain- 


ing a confirmation, the party seeking the benefit of it must state these 
facts as a ground of relief. He cannot recover in a simple action of 
ejectment. Ib. 


. Where there are conflicting claims, the one confirmed is the better title. 


Ib. 


. In order that a claim should have been confirmed by the act of July 4, 


1836, it was not necessary that the board of commissioners should in 
terms recommend it for confirmation. The statement of the opinion of 
the board that it was already confirmed by the act cf 1812, is sufficient. 
Soulard v. Clark, 570. 


. Where there was a partition of a joint concession, a confirmation by 


the act of 1812 would enure to the benefit of each claimant for the por- 
tion set apart to him. Jb. 


. The act of June 13, 1812, operates as a complete grant. The claimant 


did not forfeit his rights by a failure to prove up his claim under the act 
of May 26, 1824, but may establish it in the courts by oral proof of 
inhabitation, cultivation or possession prior to December 20, 1803. Jb. 


. It is settled that a certificate by recorder Hunt, under the act of 1824, is 


prima facie evidence of a confirmation by the act of 1812, and that an 
official survey is prima facie evidence of the true location of the land 
confirmed. Joyal v. Rippey, 660. 


. It is no impeachment of a survey, of a confirmation by the recorder of 


land titles under the act of 1824, that it includes less than the quantity 
claimed before the recorder. So,th mere fact that there is net enough 
land in a block to satisfy all the claims proved before the recorder, 
does not show that a survey of one of the lots, including less than the 
quantity claimed, is erroneous, or that the surveys of the other lots, in- 
cluding the full quantity claimed, are erroneous. Ib. 
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LARCENY. 


See Stave, 1. InpicrMENT, 5. Practice AND ProcEEDINGS IN CRIM- 
InAL Cases, 2. EvipEncer, 7. 


. There can be no Jarceny withvut a felonious intent. State v. Gresser, 
247. 

. A purse accidentally left in a store is not lost, and a party who takes it 
with a felonious intent.is guilty of larceny. State v.eMcCann, 249. 


LAW COMMISSIONER. 


1. The law commissioner’s court has no authority to make an order for the 
sale of a boat, or to distribute the proceeds. Blaisdell v. Steamboat 
Wm. Pope, 538. 


LEASE. 


See LANDLORD AND TENANT. 


LEGACY. 
See Witt, 1. 


LIBEL AND SLANDER. 


1. Under the new code, (art. 7, sec. 10,) in an action of libel or slander, a 
petition is sufficient, which states that the defamatory matter was pub- 
lished or spoken of the plaintiff, without stating any extrinsic facts for 
the purpose 6f showing its application. Stieber v. Wensel, 513. 

2. Werds which involve a charge of adultery are actionable by statute, 
without alleging special damage. 1b. 


LICENSE. 


See Grocerres AND Dram Suops. InsunctTion, 1. Insurance, 2. 


LIEN. 
See Morraace, 1, 2. Boats AnD VesseExs, 6, 7, 8. JupGMENT, 6. 


1. As to the vendor’s lien for the purchase money of land, and what is or 
is not a waiver of it. Delassus v. Poston, 425. 

. Where a ventlor of land executes a bond, conditioned to convey upon a 
specified day, subsequent to the time when the purchase money becomes 
due, a conveyance will not be enforced until the purchase money is 
paid, although, by the terms of the bond, the conveyance is not express- 
ly made to depend upon the payment of the purchase money. Jb. 

. The fact that the vendor procures the notes given for the purchase 
money to be allowed against the estate of the vendee, is not a waiver 
of his right to resort to the land. Jb. 

. The fact that the equitable’interest of the vendee is sold at administra- 
tion sale, by request of the vendor, who retains the legal title, is not a 
waiver of the latter’s right to enforce his lien against the land in the 
hands of a purchaser with notice. The right of the purchaser is, to 
have a deed upon paying the unpaid balance of the purchase money. 
Ib. 





LIFE INSURANCE. 


See Insurance, 6. 


LIMITATIONS. 


1, Where one of several parties, who were bound by an agreement to pay 
such assessments as might be made upon them for a,specified purpose, 
failed to pay the assessments made against him, and they were paid by 
the others, it was held that the statute of limitations did not begin to 
run to prevent a recovery back until the date of the last payment. Fin- 
ney v. Brant, 42. 

. The statute of limitations cannot be taken advantage of by demurrer. 
Smith & Kinzer v. Dean, 63. 
Where a minor feme covert joined with her husband in a deed conveying 
a lot belonging to her, it was held, that possession under the deed was 
adverse to any interest in the lot subsequently acquired by the wife, 
and adverse to any outstanding interests, and did not, as to such inter- 
ests, enure to the benefit of the wife. Norcum v. Gaty, 65. 
The possession of a specific portion of a tract of land by one party, 
will not aid another party, claiming a different portion of the same 
tract under the same grantor, in establishing an adverse possession of 
twenty years against the rightful owner. Robert v. Walsh, 452. 

. The statute of limitations only commences running against an adminis- 
trator from the date of his letters. Polk’s Adm’r v. Allen, 467. 
The statute of limitations does not run against the state. State v. Flem- 
ing, 607. 


Twenty years’ adverse possession before ouster will sustain an action of 
ejectment. Joyal v. Rippey, 660. 


MALICIOUS PROSECUTION. 
See ATTACHMENT, 4. 


1. In an action for a wrongful prosecution, a petition which omits to state 
that the prosecution was malicious, and that the plaintiff was acquitted, 
is insufficient. Mooney v. Kenneti, 551. 


MANDAMUS. 


1. No appeal lies from the refusal of an application for 2 mandamus. 

» <x parte Skaggs, 339. * 

2. The new code does not apply to proceedings upon.mandamus. Smith v. 
St. Frangois County Court, 433. 


MARRIAGE CONTRACTS. 


1. Spanish marriage contracts are within the meaning of the act of Decem- 
ber 22, 1824, requiring all marriage contracts to be recorded within six 
months from the taking effect of the act, in order to affect titles, except 
as between parties thereto and persons having actual notice. Wilkin- 
son v. Rozier, 443. 

2. Under a marriage contract which reserved to the wife the ownership of 
her personal property, free from liability for the debts of her husband, 
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MARRIAGE CONTRACTS—( Continued.) 


with power to dispose of the same by will or otherwise, during the 
marriage, it was held that the wife retained an absolute estate. Logan’s 
Adm’rs v. Logan’s Ex’rs, 465. 


MASTER AND SERVANT. 


See Practice, 19. 

1. A servant employed by the year, at fixed wages, cannot recover any- 
thing for his services, if he quits without cause before the expiration of 
the year. Schnerr v. Lemp, 40. 

7. A plaintiff cannot recover compensation for merely voluntary services 
bestowed under no employment from the defendant. Lynch v. Bogy, 
170. 


MORTGAGE. 
See Promissory Nores, 10, 11, 12. Principat anp Surety, 2, 3, 4. 
FRAUDULENT CoNVEYANCES, 4. Sars, 12. 


. A mortgage with power of sale provided that the money arising from a 
sale should be applied to the payment of the debts mentioned in the 
deed, and the surplus, if any, should be paid to the grantor or his order. 
At the foot of the deed was this memorandum, proved to have been made 
before execution, at the request of the grantor: “I also owe P. F. $400 
and A. K. $200, with interest, which are to be paid and made liens with - 
the above.”? Held, the memorandum was to be taken as part of the 
deed, and had the effect to make the demands of ‘P. F. and A. K. liens 
upon the surplus. Doniphan v. Paxton, 288. 

2. Where P. F. proved an indebtedness to the amount secured by the deed, 
and claimed nothing more, in a controversy between him and a subse- 
quent incumbrancer, it was held immaterial whether the note presented 

by him as evidence of the debt imported on its face a valuable consi- 
deration or a gratuity. Ib. 

3. Where property was conveyed to A., with a clause of defeasance if the 
grantor should, within five years, pay a debt due from him to B., and 
A., treating the conveyance as a mortgage, obtained judgment of fore- 
closure upon the cognovit of the grantor in a suit to which B. was not 
a party, it was held that the title of the purchaser at a sale under the 
judgment could not be disputed in a collateral proceeding. Miles v. 
Davts & Taylor, 408. ° 


NEW CODE. 
See PRACTICE. 


NEW TRIAL. 

1. Affidavit by a party that he authorized his attorney to accept an offer 
of compromise, and supposed that he had done so, and so gave the suit no 
attention, is no ground for a new trial. Patchin v. Wegman, 151. 

2. Separation‘of jury in a criminal case no ground for a new trial, unless 
they have been tampered with. State v. Barton, 227. 


® 
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NUISANCE. 

1. The mere fact that one proprietor, in building a house, inserts his joists 
in the wall of an adjoining proprietor, without license, will not author- 
ize the interference of a court by injunction to remove the joists, al- 
though it is sufficient to entitle the party whose wall is thus used to re- 
cover damages. To obtain an injunction, he must show some special 
facts which entitle him to this extraordinary remedy. Rankin v. 
Charless, 490. 


OFFICER. 
See AMENDMENT, 1. SHerirr. ConsTaBLe. Conrracts, 6. 


1. An officer seizing a boat has no authority to hold her without bond, 
subject to final process in the suit. It is his duty to apply for an 
order of sale, unless she is bonded within five days, under the ninth 
or tenth sections of the act concerning boats and vessels. (R. C. 
1845.) Blaisdell v. Steam Ferry Boat Wm. Pope, 538. 


OFF-SET. 
See SET-OFF. 


PARENT AND CHILD. 


J. A trust results to a father, who advances money to his son to enter land 
for him, with which the son enters the land in hisownname. Valle 
v. Bryan, 423. 


PARTITION. 
See HusBanp AND Wire, 6. 


PARTNERSHIP. 
See Practice, 37. EvipENce, 18. 

1. Where two partners purchased a leasehold with partnership funds, and 
gave a deed of trust upon it, and after the death of one of them, the 
lease was sold under the deed of trust, it was held, that the lease was to 
be treated as partnership property, so as to entitle the surviving part- 
ner to administer the deceased partner’s share of the surplus, after pay- 
ing the debt, and not the administrator. Cuarlisle’s Adm’r v. Mulhern 
& Keyser, 56. 

2. When a note is payable to J. A. H., and there is a firm composed of 
J. A. H. and others, doing business under the style of J. A. H., but 
no evidence is offered to show to whom or on what account the note is 
given, it will be presumed to have been given to J. A. H. individually. 
Boyle v. Skinner, 82. 

3. A release of a parol contract before breach need not be under seal. 
Thus, where goods are consigned to two partners for sale, one of them, 
who retires from the firm before the goods are sold, and is verbally re- 
leased, is not liable for goods subsequently sold by the remaining part- 
ner. Robinson v. McFaul, 549. 


46—voL. XIX. 





718 INDEX. 


PARTNERSHIP—( Continued.) 


4, One partner who confesses an action is, under the code, a competent 
witness against his co-partner who defends it. Ib. 


PAYMENT. 
See PrincipaL AND Surety, 2, 3, 4. Preapine, 42. Practices, 14. 


1. Where A., in payment of a debt due to him from B., agrees to accept 
an order on C. for a debt due from C. to B., B. is not released from 
liability until he makes such a transfer of the debt on C., as to enable 
A. to claim it in his own name. Coy v. DeWitt, 322. 

2. The acceptance by a creditor of the note of a third party for a debt is 
not prima facie an absolute payment. To have that effect, it must be 
agreed that it should be taken in satisfaction. Appleton v. Kennon, 637. 


PLEADING. 
See SupreME Court, 6. Practice, 24. JupGMENTs oF SisTER STATES, 
2. Survey, 1. Limitation, 2. Promissory Nores, 6. 


. The petition stated that the defendant was indebted to the plaintiff for 
stall No. 20 in the North Market, which was purchased by the plaintiff 
from a third party for defendant at his special instance and request. 
The proof was that the plaintiff bought the stall for himself, and af- 
terwards sold it to the defendant. Held, this was an entire failure of 
proof of the cause of action alleged in the petition, (within the mean- 
ing of section 3 of art. 11 of the new code of practice,) and not a 
mere variance. Beck v. Ferrara, 30. 

. Where several parties interested in resisting a suit, appointed a commit- 
tee of their number to employ counsel and conduct the defence, and 
agreed in writing to pay to the committee such pro rata assessments as 
might be made against them to defray the expenses of the defence, and 
one of the parties to the agreement failed to pay the amount assessed 
against him, which was thereupon made up by the committee, it was 
held, that each member of the committee might sue separately. for the 
amount paid by him. Finney v. Brant, 42. 

. Under the new practice, a party suing upon a bond must state his title 
in his petition. It is not sufficient to aver that he is the legal holder. 
Smith & Kinzer v. Dean, 63. 

. A party sued upon a note, who relies upon the defence that it was given 
for a wager upon an election, under section 10 of the act concerning 
“ gaming” (R. C. 1845) must state in his answer, not only that the elec- 
tion was one authorized by the constitution and laws of the state, but 
what particular election it was, between whom pending, &c., or he 
will be precluded from giving evidence on the subject. Sybert v. 
Jones, 86. 

. A. conveyed personal property to B., in trust to secure the payment of 
adebt toC. Afterwards, A. conveyed the same property directly to 
C. Held, a suit against D. to recover possession of the property was 
properly brought in the name of B. Bergesch v. Keevil, 127. 
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6. The plaintiff sued for services from January 17 to June 15, 1853. The 
defendants answered that, on or about January 17, 1853, the plaintiff 
contracted to serve them for one year from January 17, and that he quit 
without cause before the expiration of the year. This answer was 
stricken out for the reason that, consistently with its allegations, the 
contract might have been made prior to January 17, for a year’s service 
to commence at a future day, which would be within the statute of frauds. 
Eeld, it was error to strike out the answer, that section of the code be- 
ing applicable, which says that the allegations of pleadings shall be 
liberally construed, with a view to substantial justice. Bersch v. Dit- 
trick, 129. 

. It is not a sufficient plea of a surrender to state that the tenant delivered 
up possession of the premises to the landlord. It must be stated that 
the landlord consented to accept the possession and discharge the ten- 
ant. Kerr v. Clark, 132. 

. Under the code, the assignee of an account may sue in his own name. 
Smith v. Schibel, 140. 

. In a declaration upon a collector’s bond, the breach assigned was, that 
the defendant collected a specified amount which he failed to pay over. 
The plea was, that defendant collected the amount named in the breach, 
and paid the same over, and that this was all the money collected by 
him. The replication denied that this was all the money collected by 
the defendant. Held, the replication was bad for departure, and as 
tendering an immaterial issue. State v. Grimsley, 171. 

. Acount ina declaration upon a collector’s bond which fails to show 
that the money which he failed to pay over was collected during his 
term of office is bad. Ib. : 

. A variance between the petition and the evidence, as to the manner in 
which the negligence of the defendant operated to occasion the loss sued 
for, is not material under the new practice. Reeves v. Larkin, 192. 

. A debt evidenced by a note which is lost may be assigned, so as to en- 
able the assignee to sue in his own name. Long v. Constant, 320. 

. A petition for a divorce which only charges, in general terms, that gne 
party offered to the other indignities which rendered his or her condition 
intolerable, is not sufficiently specific under the statute. Bowers v. 
Bowers, 351. 

. A petition for a divorce on the ground of the absence of the defendant 
for more than two years, must allege that the absence was without 
reasonable cause. Freeland v. Freeland, 354. 

. In an action on a receipt which stated that the defendant had received 
from the plaintiff a demand,for collection, and that he would either 
collect the same or return the evidence of it, a petition is sufficient 
which states that the defendant executed the receipt, that he had col- 
lected the money and had failed to pay the same to plaintiff, although 
there is no express averment that the defendant promised to pay the 
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money when collected to the plaintiff, or that it belonged to the plain- 
tiff. Ramsours v. Campbell, 358. 

. A statement in a petitien that the plaintiff sued in the capacity of ad- 
ministratrix was held a sufficient allegation that she was administra- 
trix. Duncan v. Duncan, 368. 

- A suit upon a sheriff’s bond is properly brought in the name of the 
state. State v. Moore, 369. 

. In an action against the executor of an executor upon the latter’s bond, 
it is necessary that the declaration should allege that neither the execu- 
tor, in his life time, nor his executor since, have performed the act re- 
quired by law or the order of the court. Such an allegation will not 
make the declaration bad for a misjoinder of actions. State v. Petti- 
crew’s Executor, 373. 

. Where persons are made trustees for the payment of debts or legacies, 
the rights of the creditors or legatees will be bound by a judgment 
fairly obtained, in a proceeding in which the trustees are parties, al- 
though the creditors or legatees are not before the court. Miles v. 
Davis § Taylor, 408. 

. A wife residing with her husband upon land cannot, under ordinary cir- 
cumstances, be joined as a defendant, in an action of ejectment. Mee- 
gan v. Gunsollis, 417. 

. Under the new code, it is not necessary that facts should be stated in 
a pleading according to their legal effect. Page v. Freeman, 421. 

. Several parties engaged in an assault and battery, may be sued jointly 
or separately. Ib. 

. In a suit upon a note, under the code, an answer, which denies any 
knowledge sufficient to form a belief as to whether the plaintiffs com- 
pose the firm to whose order the note is payable, is erroneously 
stricken out. Wales v. Chamblin, 500. 

. Under the new code, (art. 7, sec. 10,) in an action of libel or slander, a 
petition is sufficient, which states that the defamatory matter was pub- 
lished or spoken of the plaintiff, without stating any extrinsic facts for 
the purpose of showing its application. Stieber v. Wensel, 513. 

«» A denial of indebtedness is nota sufficient answer to a petition which 
sufficiently charges that the indebtedness arose out of breaches of a spe- 
cific contract. The breaches must be denied. Engler v. Bate, 543. 

. Under the code, where several causes of action are united, each one 
must be separately stated. (Childs v. Bank ‘of Mo., 17 Mo. Rep. 213, 
affirmed.) Mooney v. Kennett, 551. 

. Where several causes of action are joined in one petition, there should 
be a separate assessment of damages or verdict in each cause. A gen- 
eral verdict for the plaintiff, it seems, will not stand, if one of the cau- 
ses of action, as stated, is insufficient to support a judgment. Jb, 

. Where several causes of action are blended in violation of the rules 
of pleading, the proper way of correcting the irregularity would seem 
to be by motion to compel an election. Jb. 








INDEX. 721 


PLEADING—( Continued.) 


29. 


30. 


31. 


32. 


33. 


In an action for a wrongful prosecution, a petition which omits to state 
that the prosecution was malicious, and that the plaintiff was acquitted, 
is insufficient. Ib. 

Courts do not take judicial notice of city ordinances. If a party relies 
on an ordinance, he should set it out in his pleading. Jb. 

A simple denial is a sufficient answer to a simple allegation of indebted- 
ness. Westlake v. Moore, 556. 

An answer to a petition on a note which states that the defendant “ paid 
the plaintiff two sums of money which extinguished the note,” is suffi- 
cient under the code, the amount of the alleged payments exceeding 
the amount of the note. Joy v. Cooley, 645. 

An allegation in a petition, not material to the plaintiff’s right of ac- 
tion, is not admitted by a failure to deny it in the answer. Thus, the 
value of an article for which a plaintiff seeks to recover is not admitted 
if not denied. Wood v. Steamboat Fleetwood, 529. 


PRACTICE. 
See Preapinc. Limitations, 2. Supreme Court. New Triat. Der- 


OSITION, 1. Practice AND PRocEEDINGS IN CRIMINAL CasEs. GAR- 
NISHMENT, 4. 


. The petition stated that the defendant was indebted to the plaintiff for 


stall No. 20 in the North Market, which was purchased by the plain- 
tiff from a third party for the defendant at his special instance and re- 
quest. The proof was, that the plaintiff bought the stall for himself, 
and afterwards sold it to the defendant. Held, this was an entire fail- 
ure of proof of cause of action alleged in the petition, (within the 
meaning of section 3, of article 11, of the new code of practice,) and 
the not a mere variance. Beck v. Ferrara, 30. 


. Where a cause is tried by a court, the supreme court will not review the 


finding unless a motion for a review is made below. Raymond & Ken- 
dall v. Edgar & Walsh, 32. 


. Where the plaintiff in an ejectment suit dies, the suit may be revived 


in the name of his heirs or devisees. Fine v. Gray, 33. 


. Although under the new practice a party may be substituted on motion, 


yet it can only be on the voluntary appearance of the adverse original 
party, or after the service upon such party of a scire facias. Ib. 


. The provision in the revised code of 1845, that a sctre facias for the 


substitution of a plaintiff in the place of the original, must be sued out 
before the expiration of the third day of the second term next after the 
term at which the death or disability of the original party shall be sta- 
ted upon the record, is still in force. Ib. 


. All cases originating in the St. Louis court of common pleas, where 


there has been twenty days’ personal service, are triable at the first 
term, notwithstanding tHe new code of practice. Finney v. Brant, 42. 


. Under the new practice, a court trying a cause without a jury need not 


set out in its finding those facts admitted in the pleadings. Carlisle’s 
Adm’r v. Mulhern & Keyser, 56. 
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8. Law and equity being now blended, an equitable title arising out of a 


11. 


12. 


13. 


14. 


15. 


i6. 


INDEX. 


contract for the sale of land is a good defence to an action instituted to 
recover possession of the land. Tibeau v. Tibeau, 78. 


. The new practice (except the 25th article) is not applicable to the 


proceedings in causes taken from justices of the peace. Boyle v. Skin- 
ner, 82. 


10. It is error to instruct that a plaintiff cannot recover, if he offers any 


evidence whatever tending to establish his cause of action. Houghtaling 
v. Ball & Chapin, 84. 
It is error to refuse to permit a plaintiff to take a non-suit. Templeton 
& McKee v. Wolff, 101. 
A general stipulation that the minutes of the testimony of a witness on 
a former trial may be read in evidence, extends to any number of subse- 
quent trials; nor is it necessary that the stipulation should have been 
filed among the papers in the cause. Carroll v. Paul’s Adm’r, 102. 
Instructions are still proper on a trial without a jury, in cases appealed 
from justices of the peace. Clemens v. Broomfield, 118. 
A court trying a case without a jury should find all the facts upon the 
legal effect of which there is really a dispute between the parties. 
Thus, where a defendant, who was sued upon a note and pleaded pay- 
ment, gave evidence of certain facts, which he claimed amounted to 
payment, it was held, a general finding that the defendant was indebted 
to the plaintiff, was not sufficient. Farrar v. Lyon, 122. 
The attachment law of 1845, and not the new code, governs as to the 
publication of notice to non-resident defendants in attachment suits. 
Gates v. Clavadetscher, 125. 
No finding of facts is necessary upon an inquiry of damages after a 
judgment by default. Ib. 
A. conveyed personal property to B., in trust to secure the payment of 
adebt toC. Afterwards, A. conveyed the same property directly to 
C. Held, a suit against D. to recover possession of the property was 
properly brought in the name of B. Bergesch v. Keevil, 127. 
A petition filed for the recovery of personal property was not verified 
by affidavit. The plaintiff swore to the petition before a justice, but 
the justice failed to annex his certificate. Held, the plaintiff might be 
permitted to verify the petition nunc pro tunc. Ib. 
The plaintiff sued for services from Jannary 17 to June 15, 1853. The 
defendants answered that, on or about January 17, 1853, the plaintiff 
contracted to serve them for one year from January 17, and that he quit 
without cause before the expiration of the year. This answer was 
stricken out for the reason that, consistently with its allegations, the 
contract might have been made prior to January 17, for a year’s service 
to commence at a future day, which would be within the statute of 
frauds. Held, it was error to strike out the answer, that section of the 
code being applicable, which says that the allegations of pleadings shall 
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be liberally construed, with a view to substantial justice. Bersch v. 
Dittrick, 129. 

. The assignee of an account may sueinhisown name. Smith v. Schibel, 
140. 

. A warrant against a boat issued in the name of one of the plaintiffs 
only. Upon a motion, filed after the seizure and sale of the boat, to 
quash the writ and all proceedings, held, that the writ might be amend- 
ed and would be considered as amended. (Jones v. Cor,7 Mo. Rep. 
173, affirmed.) Jarbee v. Steamboat Daniel Hillman, 141. 

. A finding of facts is necessary on the trial by a circuit court of a cause 
appealed from a county or probate court. Walsh v. Edmonson, 142. 

- An instruction which tells the jury that they may infer a certain fact 
from other facts proved, is not the decision of any question of law, 
unless the presumption is one which the law raises. McDermott v. 
Barnum & Moreland, 204. 

. A debt evidenced by a note which is lost may be assigned, so as to ena- 
ble the assignee to sue in his own name. Long v. Constant, 320. 

. Where the trial is by the court, and no motion for a review is made, as 
required by the code, the supreme court will only look to see whether 
the facts found support the judgment. Freeland v. Eldridge, 325. 

. A finding of the facts which merely states that the defendant was guilty 
of acts and abuse which were indignities, without stating the nature 
of the acts or abuse, is not sufficient to support a decree for a divorce. 
Bowers v. Bowers, 351. 

. It is error to instruct a jury to presume one fact from another fact pro- 
ved, unless the presumption is one which the law raises. Glover’s 
Adm’rs v. Duhle, 360. 

. A suit upon a sheriff’s bond is properly brought in the name of the 
state. State v. Moore, 369. 

A referee need not report his decision in admitting or rejecting a wit- 
ness or testimony, unless required so to do by the order of reference. 
State v. Petticrew’s Ex’r, 373. 

. Under the code, it is improper to dismiss a suit because all are not 
made parties who should have been, the court having power to order 
others interested to be made parties. Hayden’s Ex’rs v. Marmaduke, 
403. 

. The refusal of a court to give an instruction asked by a party is not 
equivalent to the assertion of the converse proposition of law. Miles 
v. Davis & Taylor, 408. 

. An officer executing process may amend his return by leave of court, 
after the expiration of his official term. Blaisdell v. Steamboat Wm. 
Pope, 157. Miles v. Davis & Taylor, 408. 


. The new code does not apply to proceedings upon mandamus. Smith 
v. St. Francois County Court, 433. 
. In a proceeding to set aside a will, it is erroneous to arrest a judgment 
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as to some of the defendants, and enter a final judgment against the 
others. Rush v. Rush, 441. 


. A judgment against an infant, who appears by attorney, is erroneous. 


Ib. 


. Under the code, a plaintiff is entitled to all the relief that he could for- 


merly have obtained both from a court of law and equity upon the 
facts. Rankin v. Charless, 490. 


. In a suit upon a note under the code, an answer which denies any 


knowledge sufficient to form a belief, as to whether the plaintiffs com- 
pose the firm to whose order the note is payable, is erroneously stricken 
out. Wales v. Chamblin, 500. 


. The court trying an issue made by an interplea in an attachment suit 


must find the facts, as required by the code. Skinner v. Thompson, 
528. 


. An allegation in a petition, not material to the plaintiff’s right of action, 


is not admitted by a failure to deny it in the answer. Thus, the value 
of an article for which a plaintiff seeks to recover is not admitted if 
not denied. Wood v. Steamboat Fleetwood, 529. 


. An inconsistent instruction is erroneous. Ib. 
. A denial of indebtedness is not a sufficient answer to a petition which 


sufficiently charges that the indebtedness arose out of breaches of a 
specific contract. The breaches must be denied. Engler v. Bate, 543. 


. A case where the answer filed sets up no sufficient defence is not one 


coming within the rule of the St. Louis circuit court, requiring the 
plaintiff to file an abstract of the pleadings. Ib. 


. Under the code, where several causes of action are united, each one 


must be separately stated. (Childs v. Bank of Mo.,17 Mo. Rep. 213, 
affirmed.) Mooney v. Kennett, 551. 


. Where several causes of action are joined in one petition, there should 


be a separate assessment of damages or verdict in each cause. A gen- 
eral verdict for the plaintiff, it seems, will not stand, if one of the causes 
of action, as stated, is insufficient to support a judgment. Jb. 


. Where several causes of action are blended in violation of the rules of 


pleading, the proper way of correcting the irregularity would seem to 
be by motion to compel an election. Jb. 


. Courts do not take judicial notice of city ordinances. If a party relies 


on an ordinance, he should set it out in his pleading. Ib. 


. A simple denial is a sufficient answer to a simple allegation of indebt- 


edness. Westlake v. Moore, 556. 


. It is no error to refuse an instruction based upon a state of facts of 


which there is no evidence, or the principle of which is embodied in 
another instruction given. Rogers v. McCune, 557. 


. Where a record is proper evidence of a fact, it will be admitted, and the 


opposite party is left to his motion, to exclude irrelevant matter in the 
record from the consideration of the jury. Soulard v. Clark, 570. 
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50. It is irregular practice for a court to comment upon evidence by way 


51. 


52. 


of instruction to a jury. Loehner v. Home Mutual Insurance Co., 628. 
On the trial of appeals from justices of the peace, declarations of law 
must be asked and exceptions taken, or the supreme court will not in- 
terfere. Moore v. Turner, 642. , 

Where a defendant upon whom an order for the production of a paper 
is made, answers that the paper is in the hands of a third party, by 
whom it is held for defendant and others, but does not state that the 
paper is not wnder his control, it is no error for the court to take the 
contents of the paper, as stated by the plaintiff in his petition to be true. 
Munford v. Wilson, 669. 


. Where a party who was sued upon a note filed a plea of the general is- 


sue with notice of off-set, and two terms afterwards was allowed to file 
an amended plea with affidavit, denying the execution of the note, the 
supreme court refused to interfere with the discretion exercised by the 
circuit court in allowing the amended plea. Pomeroy’s Adm’r v. 
Brown & Durley, 302. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


See Justices’ Courts, 3. AppeEat, 5. 


r. 


No appeal lies in favor of a slave convicted before a justice of the 
peace of petit larceny. State v. Joe, 223. 


- Under section 22 of article 3 of the act concerning practice and pro- 


ceedings in criminal cases, an indictment for petit larceny is properly 
quashed, unless the name of a prosecutor is endorsed upon it, or a state- 
ment which brings it within the exceptions to the requirement that the 
name of the prosecutor be thus endorsed. State v. Jotner, 224. 


. Separation of a jury in a criminal case no ground for a new trial, unless 


they have been tampered with. (State v. Whitney, 8 Mo. Rep. 165, 
affirmed.) State v. Barton, 227. 


. A verdict in a criminal case which incorrectly states the name of the 


party indicted, will not support a judgment. State v. McBride, 239. 


. Such a mistake cannot be amended after the separation of the jury. 1b. 
. A circuit attorney can make no agreement which will discharge a crim- 


inal from responsibility for an offence. State v. Lopez, 254. 


. A circuit attorney, in open court, agreed with a defendant, against whom 


several indictments were pending, that, if he would plead guilty as to 
some, he should be discharged from the others. The defendant accord- 
ingly pleaded guilty to four of the indictments, and a nol. pros., in the 
ordinary form, was entered on the record as to the remainder. Held, 
the entry of anol. pros. could not be held to have the legal effect of 
a retraxit, by reason of the agreement. Jb. 


. The supreme court will not reverse a judgment in a criminal case for 
error committed by the inferior court in quashing one count of an in- 
dictment, where the record shows that the defendant has been tried and 
acquitted on the remaining count or-counts. State v. Leapfoot, 375. 
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9. The supreme court will not, for any reason, disturb a j@dgment in a 
criminal case after a verdict of acquittal. State v. Baker, 683. 


PRESUMPTION. 
See PARTNERSHIP, 2. ADMINISTRATION, 3. PRracTIcE, 23, 27. 


PRINCIPAL AND AGENT. 
See Evipenct, 1. Boats anp VESSELS, 8. 


PRINCIPAL AND SURETY. 


1. The relation of principal and surety or of co-securities is not extin- 
guished by judgment. Thus, where A. recovered against B. & C. as 
securities in a note, a judgment which was afterwards assigned to D., 
who directed the sheriff to return an execution issued thereon unsatis- 
fied, when one half of the judgment debt might otherwise have been 
made out of the property of B., it was held, that C. was discharged to 
the extent of one half of the debt. Rice v. Morton, 263. 

2. The payee of a note will be entitled to the benefit of any counter secu- 

rity given for the indemnity of an indorser, and a party to whom the 
debt evidenced by the note is transferred, will also be entitled to the 
benefit of the counter security. (Haven v. Foley & Papin, 18 Mo. Rep. 
136, affirmed.) Haven v. Foley & Papin, 632. 
Where the payee of a note, indorsed by one who holds a deed of trust 
for his indemnity, agrees to accept the note of a third party, and sub- 
stitute him as the creditor of the maker of the original note, to which 
agreement the indorser is a party, the substituted creditor will be enti- 
tled to the benefit of the deed of trust, although it was a part of the 
agreement that the original note should be delivered to the indorser. 
Ib. 

4 The substituted creditor, when sued for the property by a subsequent 
incumbrancer, will be protected in equity, although the note was not 
assigned to him, if the debt evidenced by the note was transferred to 
him. Ib. 


PROCESS. 


See Boats anp VEssELs, 1, 2. 3, 4, 5. AMENDMENT, 1. 


PROMISSORY NOTES. 


See Evinence, 1. Britis or Excuance. Usury. Supreme Court, 6. 
PayMENT, 2. PLEADING, 42. SecuriTiEs, 2. 


1. The indorser of a negotiable note is not a security within the meaning 
of the act concerning securities, (R. C. 1845.) Clark v. Barrett, 39. 

2. Where a note is payable to J. A. H. and there is a firm composed of J. 
A. H. and others, doing business under the style of J. A. H., but no 
evidence is offered to show to whom or on what account the note is 
given, it will be presumed to have been given to J. A. H. individually. 
Boyle v. Skinner, 82. 
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3. A note will not be avoided by duress of imprisonment under legal pro- 
cess, unless there has been an improper use made of the process, 
either in wilfully employing it to imprison the defendant upon a demand 
that was groundless, or knowingly exaggerated, or unless there has been 
a subsequent abuse of the process, and an advantage gained thereby. 
Holmes v. Hill, 159. 

. It is no objection to a recovery on a note, that it was indorsed to the 
plaintiff after it was due and without consideration, no defence being 
shown. Powers v. Nelson, 190. 

. A note was payable to the order of “I. J. C., guardian,” &c. Held, 
an endorsement by I. J. C. passed the title to a party who received for 
value and in good faith: the words “ guardian,”? &c., being mere 
words of description. Thornton v. Rankin, 193. 

. Suit may be maintained in the name of a county upon a note payable 
to the county to the use of the state school fund. Barry County v. 
McGlothlin, 307. 

. A debt evidenced by a note which is lost may be assigned, so as to ena- 
ble the assignee to sue in his own name. Long v. Constant, 320. 

. Ina suit upon a note, under the code, an answer, which denies any 
knowledge sufficient to form a belief, as to whether the plaintiffs com- 
pose the firm to whose order the note is payable, is erroneously stricken 
out. Wales v. Chamblin, 500. 

. A note given to a constable for forbearance to levy an execution is void. 
Ashby v. Dillon, 619. 

. The payee of a note will be entitled to the benefit of any counter securi- 
ty given for the indemnity of an indorser, and a party to whom the debt 
evidenced by the note is transferred, will also be entitled to the bene- 
fit of the counter security. (Haven v. Foley § Papin, 18 Mo. Rep. 136, 
affirmed.) Haven v. Foley & Papin, 632. 

. Where the payee of a note, indorsed by one who holds a deed of trust 
for his indemnity, agrees to accept the note of a third party, and sub- 
stitute him as the creditor of the maker of the original note, to which 
agreement the indorser is a party, the substituted creditor will be enti- 
tled to the benefit of the deed of trust, although it was a part of the 
agreement that the original note should be delivered to the indorser. 
Ib. 

. The substituted creditor, when sued for the property by a subsequent 
incumbrancer, will be protected in equity, although the note was not 
assigned to him, if the debt evidenced by the note was transferred to 
him. 2. | 


PUBLIC LANDS. 


See Lanps AND LAND TITLEs. 


1. An entry of public land gives no title to timber cut and lying upon the 
land at the time of entry. Keeton v. Audsley, 362. 





728 INDEX. 


QUARANTINE LAWS. 
See CoNSTITUTION. 


RAPE. 
See CRIMES AND PUNISHMENTS, 6, 7, 8. 
RECEIPT. 
See PLEADING, 25. 
RELATION. 
1. A tax deed does not relate back to the sale. Donohoe v. Veal, 331. 


RELEASE. 


See Conrracts, 5. PartTNersHip, 3. HusBanp AND WIFE, 6. 
REPLEVIN. 

See Craim AND DELIVERY OF PERSONAL PROPERTY. 
RETURN. 

See Boats AND VESSELS, 2, 3, 4. 


1. An officer executing process may amend his return by leave of court, 
after the expiration of his official term. Miles v. Davis § Taylor, 408. 


REVENUE. 
See Taxes, 1, 2. 


1. Under the revenue act of 1845 and the amendatory act of 1847, no title 
to land sold for taxes passes until a deed is executed by the register. 
The deed does not relate back to the sale. Donohoe v. Veal, 331. 

2. The fourth section of the amendatory revenue act of March 12, 1849, 
only applies where the sale was made after its passage. Jb. 


RIOT. 


1. It is not a presumption of law that every one present at a riot, and not 
actually aiding in the suppression, is guilty, unless he proves his non- 
interference. State v. McBride, 239. 


ROADS AND HIGHWAYS. 


1. An appeal lies from the order of a county court changing a road, in 
favor of a party whose land is taken, and in the present case, the 
county was held to have been properly made a party to the proceed- 
ing. County of Cooper v. Geyer, 257. 

2. Under the 20th section of the first article of the act for opening and re- 
pairing roads and highways, approved March 26, 1845, a county court 
has no right to turn a road on another’s land against his consent. That 
section is not repealed by the act of January 25th, 1847. 1b. 

3. In opening new roads, the land of individuals who do not consent, can 
only be condemned in the mode prescribed by the 7th, 8th, 9th and 10th 
sections of the act of March 3d, 1851. Jb. 
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SALES. 


See Fravps AND Persuniss, 3, 4, 5. ADMINISTRATION, 2, 3, 10, 11, 
12, 13, 14, 15, 16. Jupicran Sate. Taxes, 3, 4. Morreace, 3. 


. A party who purchases goods on credit, knowing at the time his insol- 
vency and inability to pay for them, but without a preconceived design 
not to pay, is not guilty of such fraud as will avoid the sale. Bidault v. 
Wales, 36. 

. Possession of land under a contract of sale and payment of the purchase 
money is a good defence to an action brought by the vendor for the 
possession. Tibeaw v. Tibeau, 78. 

. A bill of sale stated that A. “sold and passed’? to B. a quantity of 
hemp. Held, the title passed, notwithstanding the bill of sale provided 
that A. was to perform certain labor to prepare the hemp for market. 
Swartz v. Chappell, 304. 

. A bill of sale stated that B. had sold to S. “a negro woman named 
Lucy, for a slave during life, aged forty-one or two years, stout and 
healthy.”? Held, the words “ stout and healthy” constituted a warranty 
of soundness. Steel v. Brown, 312. 

. An entry of public land gives no title to timber cut and lying upon the 
land at the time of entry. Keeton v. Audsley, 362. 

. A debtor who employs another to buy in his property, at a sheriff’s sale, 
with no other view than to prevent a sacrifice of it, is not guilty of a 
fraud. Lee v. Lee, 420. 

. A resulting trust is an equitable estate which may be sold at administra- 
tion sale. Valle v. Bryan, 423. 

. As to the vendor’s lien for the purchase money of land, and what is or 
is not a waiver of it. Delassus v. Poston, 425. 

. Where a vendor of land executes a bond, conditioned to convey upon a 
specified day, subsequent to the time when the purchase money becomes 
due, a conveyance will not be enforced until the purchase money is 
paid, although, by the terms of the bond, the conveyance is not express- 
ly made to depend upon the payment of the purchase money. Jb, 

. The fact that the vendor procures the notes given for the purchase 
money to be allowed against the estate of the vendee, is not a waiver 
of his right to resort to the land. Jb. 

. The fact that the equitable interest of the vendee is sold at administra- 
tion sale, by request of the vendor, who retains the legal title, is not a 
waiver of the latter’s right to enforce his lien against the land in the 
hands of a purchaser with notice. The right of the purchaser is, to 
have a deed upon paying the unpaid balance of the purchase money. 
Ib. 

. Where a court, by its decree, rescinds a sale and conveyance of land, at 
the instance of the vendee, a mortgage given for the purchase money is 
rescinded, as a necessary consequence ; and it is error in the decree to 
award a special execution against the mortgaged property, to satisfy 
damages allowed to the vendor for the vendee’s use of the land. Coff- 
man v. Huck, 435. 
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SALES—( Continued.) 

13. Where there is no bad faith, a vendor cannot be made liable for im- 
provements put by the vendee on land, the title to which fails. The 
measure of damages is the purchase money and interest. Jb. 

14, A party who enters upon land as a vendee, cannot, upon a subsequent 
rescision of the contract of sale, be made liable for the rent of the land 
as a tenant. He is only liable to the extent of the benefit actually 
derived by him from the use of the land, in ascertaining which, he may 
be allowed for all outlays in improvements, including those put upon a 
portion of the land represented, by mistake, to have been embraced in 
the conveyance to him, but which, in reality, was not. 1b. 


SCHOOL LAND, (Section SrxTEEn.) 

1. A reservation from sale, by the act of congress of March 3, 1811, of 
land claimed before the board of commissioners, was not a disposition 
of the land, within the meaning of the first clause of the sixth section of 
the act of March 6, 1820, so as to prevent the same, when designated 
as a sixteenth section, from passing to the state for the use of schools. 
State v. Ham, 592. 

2. The act of March 6, 1820, the ordinance of July 19, 1820, declaring the 
assent of the people of Missouri to the conditions contained in said act, 
and the designation of a sixteenth section, vest in the state, for the use 
of schools, a complete title to land so designated, uuless the title had 
previously passed out of the United States. Ib. 

3. So, the title of the state, to land designated as a sixteenth section, is 
superior to a subsequent confirmation, by special act of congress,-of a 
Spanish claim, notice of which had been duly filed with the recorder 
of land titles ; especially when the confirmation professes to be nothing 
more than a relinquishment of the title remaining in the United States. 
Ib. 

4, In an action by the state to recover a sixteenth section, the production 
of a survey is not necessary, where the answer sufficiently admits that 
the land claimed has been designated as.a sixteenth section. State v. 
Fleming, 607. 

SCIRE FACIAS. 
See Practice, 4, 5. 


SHERIFFS’ SALES. 
See Sass, 6. 
SECURITIES. 

1. The indorser of a negotiable note is not a security, within the meaning 
of the act concerning “ securities.” (R. C. 1845.) Clark v. Bar- 
rett, 39. 

2. The indorser of a negctiable note is not a security within the meaning 
of the act concerning securities, (R. C. 1845,) and cannot, after pay- 
ment of a judgment recovered against him and the maker, obtain judg- 
ment against a prior indorser upon motion, under the ninth section of 
that act. Devinney v. Lay, 646. 
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SET-OFF. 
1. Johnson v. Jones, 16 Mo. Rep. 494, affirmed. Brake § Kayser v. Cor- 
ning, 125. 
SHERIFF. 
1. A suit upon a sheriff’s bond is properly brought in the name of the state. 
State v. Moore, 369. 
2. A sheriff is responsible for all trespasses committed by a deputy by 
color of his office. Ib. 
3. The securities in a sheriff’s bond are liable for a trespass committed 
by the sheriff, in seizing property exempt from execution. Ib. 


SLANDER. 
See LIBEL AND SLANDER. 


SLAVE. 
See Crimes AND PUNISHMENTS, 6, 7, 8. Warranty, 1. 


1. No appeal lies in favor of a slave convicted before a justice of the peace 
of petit larceny. State v. Joe, 223. 

2. Hiring a slave to maul rails, without the written consent of his master, 
is not a dealing with the slave, within the meaning of section 33 of 
the act concerning “ slaves,” (R. C. 1845.) State v. Henke, 225. 

3. An indictment of a white person for being present at an unlawful meet- 
ing of slaves, must state the facts which constitute the meeting unlaw- 
ful. State v. Soot, 379. 


SPANISH LAW. 


1. No principle of the Spanish law is known, making an after acquired 
title enure to the benefit of a former grantee. Norcum v. Gaty, 65. 


SPECIFIC PERFORMANCE. 


1. Where a vendor of land executes a bond, conditioned.to convey upon a 
specified day, subsequent to the time when the purchase money becomes 
due, a conveyance will not be enforced until the purchase money is paid, 
although, by the terms of the bond, the conveyance is not expressly 
made to depend upon the payment of the purchase money. Delassus v. 
Poston, 425. 

2. The statutory proceeding against an administrator to enforce the specific 
performance of an agreement by his intestate to convey land, is permit- 
ted only where the contract is in writing. In other cases, the proceed- 
ing must be under the general law, and all persons having an interest 
in the land must be made parties. Schulter’s Adm’r v. Bockwinkle’s 
Adm’r, 647. 


ST. LOUIS. 
See Taxes, 1, 2. 


STRAYS. 
See INDICTMENT, 14. 
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STRAYS—( Continued.) 


1. Under the amendatory act of 1847, the taker up of a stray steer is not 
required to take the same before a justice of the peace, as required by 
the act of 1845y concerning “strays.”? State v. Williams, 389. 


SUPREME COURT. 


See Costs, 4. Practice AND PROCEEDINGS IN CRIMINAL CasEs, 9. 
JUDGMENT, 5. INFANT, 3. 


. The supreme court will not review a finding of facts unless a case for a 
review is made below. Raymond v. Edgar, 32. 

. The supreme court has repeatedly declared that it will not reverse for 
the refusal to give instructions, when those given fully present the case 
to the jury. Carroll vy. Paul’s Adm’r, 102. 

. When it is stipulated that a cause shall be decided in the supreme court 
upon the facts found by the court below, no other facts will be con- 
sidered than those contained in the finding. St. Louis Mutual Fire and 
Marine Insurance Co. v. Boeckler, 135. 

. A case will not be reversed because irrelevant evidence was allowed to 
go to the jury, unless it could have misled or prejudiced the jury. Mc- 
Dermott v. Barnum & Moreland, 204. 

. Neither a civil nor a criminal case will be reversed merely because the 
verdict was against the weight of evidence. State v. Anderson, 241. 

. Where a party who was sued upon a note filed a plea of the general 
issue, with notice of off-set, and two terms afterwards was allowed to 
file an amended plea with affidavit, denying the execution of the note, 
the supreme court refused to interfere with the discretion exercised by 
the circuit court in allowing the amended plea. Pomeroy’s Adm’r v. 
Brown & Durley, 302. 

. Where the inferior court gives erroneous instructions, the supreme court 
will not review the evidence, in order to determine whether the judg- 
ment is not for the right party upon all the facts. Swartz v. Chappell, 
304. 

. In an action against a constable, commenced before a justice, for a 
false return of an execution, the supreme court refused to disturb a non- 
suit taken in the circuit court, it appearing that the execution issued 
upon an irregular judgment which might have been set aside, and that 
judgment against the constable was taken before the justice on the re- 
turn day of the execution without any notice. Dickerson v. Apperson, 
319. 

. Where the trial is by the court, and no motion for a review is made, as 
required by the code, the supreme court will only look to see whether 
the facts found support the judgment. Freeland v. Eldridge, 325. 

. The supreme court will not reverse a judgment in a criminal case for 
error committed by the inferior court in quashing one count of an in- 
dictment, where the record shows that the defendant has been tried 
and acquitted on the remaining count or counts. State v. Leapfoot, 
375. 
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SUPREME COURT—( Continued.) 


il. 


12. 


A case will not be reversed for the exclusion gf evidence, unless an ex- 
ception is taken at the trial. Lee v. Lee, 420. 
The supreme court can correct no error in a judgment in favor of the 


appealing party against a party who does not appeal. Delassus v. Pos- 
ton, 425. 


. Judgment affirmed, because no question of law was saved. Smith v- 


St. Francois County Court, 433. 


. Judgment reversed because the instructions were calculated to mislead. 


Klamp v. Rodewalt, 449. 


. Judgment reversed because the court instructed the jury that there was 


no evidence on a,given point, when the record showed otherwise. 
Morse v. Maddox, 451. 


. The supreme court will not review the discretion exercised by inferior 


courts in refusing to set aside a judgment by default, on account of 
the ignorance or mistake of the defendant in failing to file his answer. 
Wagemann v. Jordan, 503. 


. The supreme court will not reverse a cause because a leading question 


was permitted to be asked a witness. Rogers v. McCune, 557. 


. The supreme.court will not infer one fact from other facts found by 


the court below. St. Louis Hospital Association v. William’s Adm’r, 
609. 


. On the trial of appeals from justices of the peace, declarations of law 


must be asked and exceptions taken, or the supreme court will not in- 
terfere. Moore v. Turner, 642. 


. The supreme court will not interfere, where a plaintiff voluntarily 


submits to a nonsuit upon the refusal of the court below to strike 
out an insufficient answer. Schulter’s Administrator v.. Bockwinkle’s 
Administrator, 647. 


SURVEY. 


See Conveyance, 10. Lanp anp Lanp TitTteEs, 10. 


1. 


In an action by the state to recover a sixteenth section, the production 
of a survey is not necessary, where the answer sufficiently admits that 
the land claimed has been designated as a sixteenth section. State v. 
Fleming, 607. 

2. An official survey is prima facie evidence of the location of land con- 
firmed. Joyal v. Rippey, 660. 


TAXES. 


1. 


Under the charter of the city of St. Louis, of 1841, there may be differ- 
ent taxes or rates of taxes in the same year, provided the aggregate 
does not exceed the limit fixed by the charter. Benoist v. City of St. 
Louis, 179. 
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TAXES—( Continued.) 


2. Under that charter, the city council might levy taxes éither for the 
fiscal year or thél@alendar year, in its discretion. Jb. 

3. Under the revenue act of 1845 and the amendatory act of 1847, no title 
to land sold for taxes passes until a deed is executed by the register. 
The deed does not relate back to the sale. Donohoe v. Veal, 331. 

4. The fourth section of the amendatory revenue act of March 12, 1849, 
only applies where the sale was made after its passage. Ib. 

5. In the absence of any stipulation in a lease, the lessor is bound to pay 

taxes on the property, but not on improvements made by the lessee, 

which the latter is entitled to remove, or to be compensated for, at the 

expiration of the lease. Leach v. Goode, 501. 

























TIME. 
1. Where letters of administration were granted January 12, 1852, a de- 


mand exhibited January 12, 1853, was held “within one year after the 
granting of the letters.” Kimm v. Osgood’s Adm’r, 60. 





TRESPASS. 
See InsuNcTioN, 1. 





1. An entry of public land gives no title to timber cut and lying upon the 
land at the time of entry. Keeton v. Audsley, 362. 

2. A sheriff is responsible for all trespasses committed by a deputy by 
color of his office. State v. Moore, 369. 

3. The securities in a sheriff’s bond are liable for a trespass committed by 
the sheriff, in seizing property exempt from execution. Ib. 

4. The statutory remedy for trespass on land does not supersede the com- 
mon law remedy. So, a complaint before a justice, which would be 
insufficient under the statute, may yet be good for the common law ac- 
tion. Tackett v. Huesman, 525. 


TROVER. 


1. In an action for the conversion of a slave, the measure of damages is 
the value with interest. The plaintiff cannot recover the value of the 
hire by way of damages. Polk’s Adm’r v. Allen, 467. 

2. If a slave is gratuitously left with a party, no damages are recoverable 

until ademand. Jb. 


TRUSTS. 
See Usrs anp Trusts, 








UNLAWFUL DETAINER.. 


See Forciste Entry anp DETAINeEr, 1. 


USES AND TRUSTS. 
See Practicek, 17. 








PLEapiInée, 5. 
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USES AND TRUSTS—( Continued.) 


1. A deed of bargain and sale, for a valuable consideration, in trust for 
the use of the wife of the bargainor during #., and her heirs in fee 
simple, raises a use in the bargainee, and the second use is not executed 
by the statute of uses, even though the consideration may have moved 
from her to whom it was limited. Guest v. Farley, 147. 

2. A trustee cannot recover the trust property from a grantee of his cestui 
que trust while the estate of the latter continues. Bowen v. Bower’s 
Executor, 399. 

3. Any trustee having reasonable doubt as to the proper disposition of 
funds in his hands has a right, for his own safety, to apply to a court 
of equity for directions, making the persons interested parties to the 

‘ proceeding. Hayden’s Ex’rs v. Marmaduke, 403. 

4. Where persons are made trustees for the payment of debts or legacies, 
the rights of the creditors or legatees will be bound by a judgment fair- 
ly obtained in a proceeding in which the trustees are parties, although 
the creditors or legatees are not before the court. Miles v. Davis § 
Taylor, 408. 

5. A trust results to a father, who advances money to his son to enter land 
for him, with which the son enters the land in his own name. Valle v. 
Bryan, 423, 

6. A resulting trust is an equitable estate which may be sold at adminis- 
tration sale. Valle v. Bryan, 423. 

7. A. before his marriage, conveyed certain land to B., in fee, in trust to 
such use or uses, and to such person as A., in his life-time, should, by 
deed or will appoint, and in default of and until such appointment, to 
the use of A. and his heirs in fee. A., by his last will, devised all his 
real estate to his children by a former marriage. Held, A.’s widow 
was entitled to dower in the land first named, his will being regarded 
as a devise of his interest, and not as an execution of the power of 

appointment. Link v. Edmondson, 487. 




































USURY. 

1. In an action on a note made in another state, the burden of proof is on 

the defendant to show that the rate of interest on the face of the note is 
usurious. Davis v. Bowling & Ely, 651. 












VARIANCE. 
See Preapine, 1, 21. 


VENDOR AND VENDEE. 
LIEN. 












See SALEs. 


VERDICT. 
See PracTicE AND ProcEEDINGS IN CRIMINAL CASES, 9. 
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VERDICT—( Continued. ) 


1. A verdict in .a criminal case which ingorrectly states’ the name’of the 
party indicted, wiPnot support a judgment... State v.. McBride, 239. 
2. Such a mistake cannot be amended after the separation of the jury. 1b. 









WARRANT. 
See Counties, 2. 


WARRANTY. 


1. A bill of sale stated that B. had sold to S. “a negro woman named 
Lucy, fora slave during life, aged forty-one or forty-two years, stout 
and healthy.”? Held, the words “stout and healthy” constituted a war- 
ranty of soundness. Steel v. Brown, 312. 







WILL. 


See Erection, 1. Dower, 1, 3. Usrs anp Truets, 7. 



































1. A will contained this clause: “I give and bequeath to my daugh- 
ter, M. J., two negro girls, (naming.them,)-and after ihe death of my 
wife, my said daughter, M. J., to have $800 worth of property.?? The 
residuary clause was as follows: “ All the rest and residue of my per- 
sonal estate whatsoever and wheresoever, of what kind and quality 
soever the same may be, and not herein before given and disposed of, 
after the payment of my debts, legacies and funeral expenses, I give 
and bequeath to my wife, A. P., her executors, administrators and as- 
signs, to and for their own use and benefit absolutely.”” The execu- 
tors, after having paid ‘the debts and specific legacies, had in their hands, 
undisposed of, property more than sufficient to pay the $800 to M. J., 
which they delivered over to the widow of the testator. Held, this dis- 
charged the executors from all liability to M. J., it being the inten- 
tion of the testator that the property in specie should be enjoyed by the 
widow during her life. But the property, in the hands of the widow, 
and of those purchasing from her with notice, if not without notice, 
was liable to the payment of the $800 legacy. As against M. J. each 
and every portion of the property in the hands of purchasers was charg- 
ed with the whole amount of her legacy, if it was worth so much, 
although, as between different purchasers, contribution might be en- 
forced. Austin v. Watts §& Hughes, 293. 

2. A case in which the declarations of a testator were held inadmissible to 
explain the meaning of his will. Gregory v. Cowgill, 415. 

3. Where a life estate is expressly given by a will, the same will not be 
converted into a fee by mere words of implication, unless the manifest 
general intent of the testator requires it. Ib. 

4, In a proceeding to set aside a will, it is erroneous to arrest a judgment 
as to some of the defendants, and enter a final judgment against the 
others. Rush vy. Rush, 441. 


s 
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WILL—( Continued. ) 


® Under the fourth section gf the act concerning-wills, (R. C. 1845,) a 


mark is a sufficient signing by the testator, not@Mhstanding he was able 
to write. St. Louis’ Hospital Associatiun.v. ‘Williams’? Adm’r, 609. 

}. But if, in addition to the mark, the testator’s name is signed to the will 
by another, at his request, the will is void, unless the person who writes 
the testator’s name signs his own name as a witness, and states that he 
subscribed the testator’s name, at his request, as: required by ihe fifth 
section of the act. (McGee v. Porter, 14 Mo. Rep. 611, affirmed.) Jb. 

. A devise to a corporation will not be avoided by an immaterial variation 
in the name. Ib. 


WRIT. 
See Boats AND VESSELS, 1, 2, 3, 4, 5. 


WRIT OF ERROR. 


See APPEAL. 


WITNESS. 


See Evrpence, 1, 2, 3, 4. DEpostTion. 
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